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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 142 
(T.D. 94-39) 


IDENTIFYING INFORMATION REQUIRED ON 
ENTRY DOCUMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretive rule. 


SUMMARY: This document sets forth examples that correctly identify 
the party in the U.S. to whom imported merchandise is sold or con- 
signed, or the premises in the U.S. to which it is delivered. This informa- 
tion is required by regulation to be shown on Customs entry or release 
documents for the merchandise. 


EFFECTIVE DATE: April 13, 1994. 


FOR FURTHER INFORMATION CONTACT: Lou Samenfink, Office 
of Cargo Enforcement and Facilitation, (202-927-0510). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Merchandise imported and entered for consumption must be sup- 
ported by Customs entry and entry summary documentation. Briefly 
stated, this entry documentation is detailed in § 142.3, Customs Regula- 
tions (19 CFR 142.3), and consists of the information which must be 
filed with Customs to secure the release of imported merchandise from 
Customs custody (19 CFR 141.0a(a)); entry summary documentation is 
that which must be filed in order to enable Customs to assess duties, and 
collect statistics with respect to the merchandise, and to determine 
whether other requirements of law or regulation are met (19 CFR 
141.0a(b)). 

In addition, in certain circumstances as enumerated in § 142.21, Cus- 
toms Regulations (19 CFR 142.21), merchandise may be initially 
released under a special permit for immediate delivery, in accordance 
with § 448(b), Tariff Act of 1930, as amended (19 U.S.C. 1448(b)), and in 
these circumstances as well, the information required by § 142.3 must 


I 
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be provided, except that a commercial invoice need not be submitted at 
such time (see 19 CFR 142.22(a)). 

Customs capability to identify fully all parties involved with imported 
merchandise being entered or released is essential in order to support 
investigative efficiency. Information concerning the party in the US. to 
whom such merchandise is sold or consigned represents one of several 
elements which Customs considers in the process of assessing the risks 
associated with the transaction and determining the appropriate level 
of examination to be accorded the merchandise involved. This process is 
known generally as “cargo selectivity”. 

In this latter regard, principally to correct a problem on the Northern 
Border, § 142.3 was amended by T.D. 90-92, 55 FR 49879, to add a new 
paragraph (a)(6), in order to specifically require that entry or release 
documents set forth the identity, including the importer identification 
number, of the party in the U.S. to whom the imported merchandise is 
sold or consigned, or if this is unknown at the time of entry or release, 
the premises in the U.S. to which the merchandise is delivered. 

Under § 142.3(a)(6), the required information, including the appro- 
priate importer identification number or numbers, must be provided 
for each entry of imported merchandise processed through cargo selec- 
tivity, whether the entry is electronically or manually transmitted to 
Customs. 

In particular, for a consolidated entry, where the entry is made listing 
one broker or freight forwarder as consignee, the required information 
must be submitted for each separate and distinct shipment within the 
consolidated shipment. 

The notice of proposed rulemaking which led to the final rule adopt- 
ing § 142.3(a)(6) set forth seven examples which were designed and 
intended to illustrate the application of the identification requirement 
contained in this regulation (55 FR 2528, 2529). These examples, how- 
ever, were dropped from the final rule because they created confusion on 
the part of the brokerage community as to which party should be identi- 
fied in some of the more complex import transactions (T.D. 90-92, 55 FR 
49879, 49883). However, it was noted in the final rule that examples 
meeting the needs of both Customs and the trade would be developed 
and issued separately (ibid.). 

Accordingly, after working with the trade community in this 
endeavor, Customs published a notice of clarification in the Federal Reg- 
ister on July 29, 1992 (57 FR 33463), proposing, and asking for public 
comment on, a number of examples intended to effectively illustrate the 
correct application of § 142.3(a)(6). 

A total of twelve commenters responded during the public comment 
period. A number of the comments made were outside the scope of the 
notice, inasmuch as they did not address or concern the examples them- 
selves. A description of the specific issues that were raised with respect 
to these examples, together with Customs response, is set forth below. 
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DISCUSSION OF COMMENTS 


Comment: 

One commenter requested an explanation of the procedures for 
including the ultimate consignee on the entry documents when there 
are multiple ultimate consignees (both electronically via the Automated 
Commercial System and on the paperwork). 


Response: 

While this comment is beyond the scope of this notice, as a result of 
the passage of the Customs modernization portion of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub. L. 103-182, Title 
VI), Customs will be undertaking a broad-based review of its regula- 
tions. This comment would be more appropriately addressed at that 
time. 


Comment: 

One commenter wanted to know what would happen if a “customer” 
refuses to give his ultimate consignee number or power of attorney to 
his broker. 


Response: 

If the ultimate consignee number is not provided on the required 
entry documents, the documentation shall not be considered to be filed 
in proper form and shall be returned to the importer for correction pur- 
suant to § 141.64, Customs Regulations (19 CFR 141.64). 


Comment: 
Examples 2, 5 and 11 (now 10) are cited as situations where the Cana- 
dian shipper should be listed as the ultimate consignee. 


Response: 

It would not be possible for the foreign shipper to be listed as the con- 
signee or ultimate consignee on entry documents at the time of immedi- 
ate delivery, entry or release. The notice of clarification indicated the 
party in the United States to whom merchandise is sold or consigned. It 
is this party who is required to be identified in the entry documents. 


Comment: 

Example 9 is cited as a case where a Canadian company is listed on the 
entry documents as the buyer. The merchandise is shipped to a trucking 
company in the United States, presumably for shipment to the buyer in 
Canada. It is suggested that the Canadian buyer be listed as the ultimate 
consignee on U.S. entry documents. 


Response: 

The US. trucking company is properly listed as the ultimate con- 
signee in this situation. Customs Regulations call for using the premises 
to which the merchandise is to be delivered in the United States as the 
effective ultimate consignee on the entry, when there is no known U.S. 
buyer at the time of immediate delivery, entry or release. 
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Comment: 

It was requested that a new example be issued for entries filed on mer- 
chandise that arrives by pipeline. 
Response: 

The examples do not cover this because the mode of transportation is 
not a factor in identifying the ultimate consignee. 
Comment: 


One commenter gave examples where the consignee or premises 
could change after the entry has been processed. 


Response: 

It is the party to whom the merchandise is sold or consigned, or the 
premises to which it is to be delivered, at the time of entry or release, 
which must be listed in the Customs entry or release documents. 


Comment: 


One commenter wanted to know who the consignee would be if an 
importer was shipping merchandise from Canada “directly” to Mexico, 
through the United States, and chose to make a consumption entry. The 
commenter pointed out that the merchandise might be free of duty and 
both the client and the carrier might not want the shipment to move 
in-bond. 


Response: 


A situation where a shipment moves from the point of entry to 
exportation from the United States is outside the scope of § 142.3(a)(6). 
Consequently, Customs will establish a procedure to accommodate 
importers who wish to file a consumption entry for merchandise that 
will transit the United States. 


CONCLUSION 


After careful consideration of the comments received and further 
review of the matter, Customs has determined to adopt the examples 
without substantive change, with the exception of one example (Exam- 
ple 10 in the notice of clarification) which is removed because the special 
steel invoice the subject thereof is no longer being used. The succeeding 
examples are renumbered accordingly. In addition, the following two 
typographical errors are corrected: in Example 5, the reference to 
“Example 4” is changed to “Example 3”; and in Example 9, the second 
sentence beginning with “Acme shops” is changed to “Acme ships”. 


EXAMPLES 


Example 1. 

ABC Company, a distributor of telephone equipment located in 
Seattle, Washington, places an order with Canadian Bell Limited of Van- 
couver, Canada, and arranges for the importing carrier to deliver the 
goods directly to several customers of ABC Company in the U.S. 
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ABC Company is the ultimate consignee for Customs purposes, since 
that is the party which purchased the merchandise from the Canadian 
shipper. 


Example 2. 
XYZ Limited is a Canadian company which produces and delivers 
baked goods to twenty retail food stores in the U.S. on a daily basis. 
Since the baked goods are ordered/purchased separately from the 
Canadian supplier by the individual stores in the U.S., each of these 
stores is the ultimate consignee for Customs purposes. 


Example 3. 

Montreal Furniture Company, a Canadian manufacturer of office fur- 
niture, leases storage space at the Champlain Warehouse Service in 
Champlain, New York. As orders are received from customers in the 
US., delivery is made from the Champlain storage facility. 

The Champlain Warehouse Service should be shown on the entry or 
release documents in accordance with § 142.3(a)(6), since there is no 
known buyer of the merchandise at the time of its importation and 
those are the premises in the U.S. to which the imported goods are being 
delivered. 


Example 4. 

Calgary Instruments Limited ships a small »arcel containing a medi- 
cal instrument to the UPS (United Parcel Service) hub in Sweetgrass, 
Montana, for subsequent delivery to Memorial Hospital in Great Falls, 


Montana. Reliable Broker is the importer of record for this shipment. 

Memorial Hospital is the ultimate consignee for this shipment, since 
it is the purchasing party, and UPS is merely a nominal consignee in the 
transaction. 


Example 5. 

An employee of Ontario Jewelry Sales Limited of Mississauga, Can- 
ada, imports in her personal baggage a collection of diamonds for display 
and possible sale at a jewelry exhibition taking place at the Interconti- 
nental Hotel in Manhattan, New York. 

Asin Example 3, since this shipment is not being imported subject toa 
contract of purchase or delivery at the time of importation, the Intercon- 
tinental Hotel should be shown on the entry or release documents in 
accordance with § 142.3(a)(6), since that is the place to which the dia- 
monds are being delivered. 


Example 6. 

The Wilkins Fur Company, Limited, of Toronto, ships twenty mink 
coats to the Williamson Exposition Company of Boston, which is han- 
dling the arrangements for a trade fair on behalf of the National 
Association of Fur Garment Wholesalers to be held at the Plaza Hotel in 
New York City. 

Since there is no known buyer at the time of importation of the mink 
coats, the Williamson Exposition Company of Boston should be shown 
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on the entry or release documents in accordance with § 142.3(a)(6), 
since that is the entity to which the coats are consigned. 


Example 7. 


Manitoba Auto Supply of Winnipeg ships ignition kits to the U.S. The 
buyer shown on the invoice is Minneapolis Auto Specialties of 2800 Hen- 
nepin, Minneapolis, Minnesota. Marty’s Car Parts in Racine, Wiscon- 
sin, is shown as the “ship to” party. 

Asin Example 1, the ultimate consignee for Customs purposes is Min- 
neapolis Auto Specialties, since that is the party which purchased the 
merchandise from the Canadian shipper. 


Example 8. 


Manitoba Auto Supply ships ignition kits to Minneapolis Auto Spe- 
cialties in Duluth, Minnesota. The buyer shown on the invoice is Minne- 
apolis Auto Specialties located at 2800 Hennepin in Minneapolis, 
Minnesota. 

As in Example 7, Minneapolis Auto Specialties in Minneapolis is the 
ultimate consignee since that is the party in the U.S. which purchased 
the merchandise. 


Example 9. 


Acme Compressor Company, Limited, of Edmonton, Alberta, buys an 
air compressor from the Trucking Supply Company of Regina, Sas- 
katchewan, and is listed as the buyer on the invoice. Acme ships the com- 
pressor to the Lindquist Trucking Company in Ambrose, North Dakota. 

The Lindquist Trucking Company should be shown on the entry or 
release documents in accordance with § 142.3(a)(6), since that is the 
place in the U.S. to which the goods are being delivered. 


Example 10. 


Beauty Limited of Montreal, Quebec, sells a shipment of cosmetics to 
Total Woman, Inc. (a U.S. company) in care of (c/o) Unique Image of 
Albany, New York. There is no address listed on the invoice for the buyer, 
Total Woman, Inc. 

The ultimate consignee in this case is Total Woman, Inc., which is the 
buyer in this transaction. Its name and address must therefore be 
included on the Customs entry or release documents. 


Example 11. 


Spring Water Company of Los Angeles purchases a load of bottled 
water from Healthy Water Limited of Calgary, Alberta. The address of 
Spring Water Company is listed as a post office box in Los Angeles. The 
water is shipped to Ralph’s Grocery Store on Sepulveda Boulevard in 
Los Angeles. 

The ultimate consignee is Spring Water Company of Los Angeles as 
the U.S. buyer of the water, regardless of the fact that its address shows a 
post office box. 
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Example 12. 


FTX Company in Mexico City ships a load of door knobs to the Rio 
Company in El Paso, Texas. There are no other parties located in the 
US. shown on the invoice. 

The Rio Company should be shown on the entry or release documents 
in accordance with § 142.3(a)(6) since there is no known buyer of the 
merchandise at the time of its importation and those are the premises in 
the U.S. to which the imported goods are being delivered. However, if 
there is a known buyer that name must be used. 


Example 13. 

ABC Garments of Edmonton, Alberta, manufactures children’s cloth- 
ing and sells to small boutiques in the U.S. These boutiques place orders 
(usually small) with ABC Garments which will accumulate a number of 
orders before sending them as a consolidated shipment with their cus- 
tomhouse broker listed as consignee. 

Although § 141.51, Customs Regulations (19 CFR 141.51), allows all 
merchandise arriving on one vessel and consigned to one consignee (in 
this case, the broker) to be included in one entry, the ultimate consignee 
(i.e., the person to whom the merchandise is sold) for each shipment in 
the consolidated entry must be provided to Customs in accordance with 
§§ 141.86(a)(2) and 142.3(a)(6), Customs Regulations (19 CFR 141.86 
(a)(2) and 142.3(a)(6)). Furthermore, pursuant to §§ 24.5(a) and 142.3 
(a)(6), Customs Regulations (19 CFR 24.5(a) and 142.3(a)(6)), a Cus- 
toms Form 5106 would also have to be filed for each ultimate consignee 
for which entry is made. 


Example 14. 

Through Quicksilver Delivery, an international courier company, 
Just Fabrics, Limited, of Montreal, ships a parcel of fabric cuttings to 
Dresses-Are-Usin London, England. Dresses-Are-Us is listed as the des- 
tination party on the invoice. After Customs clearance, the parcel is for- 
warded to England by A-1 Freight Forwarders of Buffalo, New York. 

Because there is no known buyer in the U.S., A-1 Freight Forwarders 
in Buffalo, New York, should be shown on the entry or release docu- 
ments in accordance with § 142.3(a)(6), since theirs are the premises in 
the U.S. to which the merchandise is to be delivered before being for- 
warded to England. 


Example 15. 

Top Hat, Ltd., ships twenty orders of clothing accessories on individ- 
ual bills of lading to various consignees. The entire shipment is included 
on a master bill of lading designating a customs broker as consignee. 

One entry would be filed in this situation in accordance with § 141.51, 
Customs Regulations (19 CFR 141.51). Although the broker listed as 
consignee on the master bill of lading may be the importer of record, tar- 
iff-line items would designate the individual ultimate consignees. Ulti- 
mately, all twenty ultimate consignees would be listed on the entry. 
Some line items may be repeated for more than one ultimate consignee. 
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DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other 
offices participated in its development. 
GeEorGE J. WEISE, 
Commissioner of Customs. 


Approved: March 29, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 13, 1994 (59 FR 17474)] 
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19 CFR Part 10 
(T.D. 94-40) 


DUTY-FREE TREATMENT TO BE ACCORDED THE REIMPORTA- 
TION OF CERTAIN ARTICLES ORIGINALLY IMPORTED DUTY 
FREE 


RIN 1515-AB45 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to imple- 
ment a provision of the Trade and Tariff Act of 1984 that extends duty- 
free entry to the reimportation of certain articles originally imported 
duty free. 


EFFECTIVE DATE: April 13, 1994. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification Branch, Office of Regulations and Rulings, (202) 
482-6980. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


For many years U.S. law, specifically, subheading 9801.00.20 of the 
Harmonized Tariff Schedule of the United States (HTSUS) and its pre- 
decessor tariff provision, item 801.00 of the Tariff Schedules of the 
United States (TSUS), has not imposed a tariff on articles reimported 
into the United States if, after exportation, they were not advanced in 
value or improved in condition by any process of manufacture or other 
means while abroad. This provision, in effect, sought to avoid double 
taxation/duty of such articles. 

Subsequent to the promulgation of item 801.00, TSUS, Congress 
enacted two duty preference schemes—the Caribbean Basin Initiative 
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or CBI (enacted as the Caribbean Basin Economic Recovery Act 
(CBERA), 19 U.S.C. 2701-2706) and the Generalized System of Prefer- 
ences or GSP (19 U.S.C. 2461-2466)—that also provide duty-free treat- 
ment for certain imports from designated beneficiary developing 
countries (BDCs). Item 801.00, TSUS, however, was drafted in language 
that precluded its application to articles that were entered duty free in 
the first instance. Thus, item 801.00, TSUS, operates to frustrate the 
purpose of those preference programs of encouraging development 
through trade. 

The Trade and Tariff Act of 1984 (the Act), 19 U.S.C. 1654 note, Public 
Law 98-573, 98 Stat. 2948, approved October 30, 1984, and effective as 
provided, was enacted to change the tariff treatment accorded certain 
articles and for other purposes. Section 118 of the Act, entitled “Reim- 
portation of certain articles originally imported duty free” and effective 
November 14, 1984, sought to correct the unanticipated discriminatory 
effects of item 801.00, TSUS, on eligible products from BDCs by amend- 
ing that provision to extend duty-free treatment to goods which were 
previously entered free of duty pursuant to the CBI and GSP preference 
programs. 

Section 10.108 of the Customs Regulations (19 CFR 10.108) pertains 
to the entry of reimported articles exported under lease, but has not 
been amended to reflect the provisions of section 118 of the Act. Accord- 
ingly, § 10.108 is amended to enable articles initially entered duty free 
under the CBI and GSP programs to be exported and reimported duty 
free, provided the other requirements of subheading 9801.00.20 are 
complied with. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE REQUIRE- 

MENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 

Because this amendment merely reflects a statutory requirement 
that confers a benefit upon the public, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are not required. Further, for the 
same reasons, good cause exists for dispensing with a delayed effective 
date under 5 U.S.C. 553(d)(1) and (3). Since this document is not subject 
to the notice and public procedure requirements of 5 U.S.C. 553, it is not 
subject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.). This amendment is not a significant regulatory action as specified 
in E.O. 12866. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Regu- 
lations Branch. 
List OF SUBJECTS 


19 CFR Part 10 

Customs duties and inspection, Exports, Foreign relations, Imports, 
Preference programs, Reporting and recordkeeping requirements, 
Trade agreements (Caribbean Basin Initiative, Generalized System of 
Preferences). : 
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AMENDMENT TO THE REGULATIONS 


Toimplement the provisions of section 118 of the Trade and Tariff Act 
of 1984, Part 10, Customs Regulations (19 CFR Part 10), is amended as 
set forth below: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
EA * od 


* 4 * 


2. Section 10.108 is revised to read as follows: 


§ 10.108 Entry of reimported articles exported under lease. 


Free entry shall be accorded under subheading 9801.00.20, Harmo- 
nized Tariff Schedule of the United States (HTSUS), whenever it is 
established to the satisfaction of the district director that the article for 
which free entry is claimed was duty paid on a previous importation or 
was previously entered free of duty pursuant to the Caribbean Basin 
Economic Recovery Act or Title V of the Trade Act of 1974, is being reim- 
ported without having been advanced in value or improved in condition 
by any process of manufacture or other means, was exported from the 
United States under a lease or similar use agreement, and is being reim- 
ported by or for the account of the person who imported it into, and 
exported it from, the United States. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: March 29, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 13, 1994 (59 FR 17473)] 
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19 CFR Part 4 
(T.D. 94-41) 


EXTENSION OF TIME LIMIT IN WHICH TO 
FILE VESSEL REPAIR DOCUMENTS 


RIN 1515-AB42 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to extend 
the time limit allowed to vessel operators to file documentation sub- 
mitted in connection with vessel repair entries, including applications 
for relief from the assessment of duties under the vessel repair statute. 
It also amends the regulations to require that any shipyard cost esti- 
mates available be submitted at the time that a vessel repair entry is 
made. These changes will expedite the decision process in determining 
duty liability. 


EFFECTIVE DATE: May 19, 1994. 


FOR FURTHER INFORMATION CONTACT: Bruce Friedman, Office 
of Trade Operations, 202-343-0024 (operational matters), or Larry L. 
Burton, 202-482-6940 (legal matters). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On January 13, 1993, a document was published in the Federal Regis- 
ter (58 FR 4114) soliciting comments regarding a Customs proposal to 
amend the Customs Regulations regarding the time limit available for 
the submission of documentation in support of required vessel repair 
entries. 

Section 1466 of title 19 of the United States Code provides that a duty 
of 50 per cent ad valorem shall be assessed upon the value of repairs 
accomplished outside of the United States on certain American-flag ves- 
sels. The statute itself and numerous judicial and administrative inter- 
pretations provide exceptions to the assessment of duty under specific 
circumstances. 

The statutory mandate is implemented under section 4.14 of the Cus- 
toms Regulations (19 CFR 4.14), which provides the necessary working 
guidelines for Customs as well as vessel operators. Among the matters 
set forth in § 4.14 are the procedures for making entry and for seeking 
administrative refund or remission of assessed duty. It is required that 
American-flag vessels submit a vessel repair entry to Customs within 5 
days of arrival from a foreign port following any shipyard work. Depend- 
ing upon whether actual shipyard invoices are available at the time an 
entry is submitted, the regulations provide that such entry may be 
denominated either a complete or incomplete submission. 
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The regulations provide, absent the grant of an extension, that in the 
case of entries submitted as incomplete accounts, a full and complete 
account of foreign shipyard costs incurred must be submitted to Cus- 
toms within 60 days from the date of vessel arrival in the United States 
(19 CFR 4.14(b)(2)(ii)). 

It has long been heard from vessel operators that the matter of final 
charges is frequently the subject of negotiation between themselves and 
foreign shipyards. It was claimed that this process often makes it impos- 
sible to meet the regulatory submission deadline without the necessity 
of seeking an extension from Customs. Customs had been reluctant to 
extend the filing period, recognizing that extending the period for the 
gathering of all evidence has the inevitable effect of delaying the 
eventual collection of the revenue. Customs has come to believe, how- 
ever, that such a delay already existed owing to the large number of oper- 
ators seeking extensions, and that a savings could be realized by not 
having to process numerous requests for extension. With publication of 
the January 13, 1993, notice, Customs proposed extending the filing 
period from the 60-day limit to a period of 90 days. 

At the same time, Customs took the opportunity to propose an addi- 
tional amendment to the vessel repair regulations. In the case of vessel 
repair entries submitted as incomplete accounts, Customs requires that 
the best estimate of foreign repair costs be provided pending receipt of 
actual final invoices. Such statements of cost are used to calculate the 
amount of the bond or duties that must be deposited with Customs prior 
to departure of vessels from port. 

It has been noted that on some occasions, final invoice amounts vary 
greatly from initially estimated costs, and that the revenue has been 
inadequately protected by small deposits or bonds. It is also known that 
in many cases, written estimates from foreign shipyards have been pro- 
vided to vessel operators prior to the commencement of repair opera- 
tions. Customs merely proposed to require that when a written estimate 
has been provided to a vessel operator, documentary evidence of that 
estimated cost must be filed at the time of submission of an incomplete 
vessel repair entry. 


DISCUSSION OF COMMENTS 


Five comments were received in response to the proposal. Four were 
from vessel operators and interested industry members, and one was 
from within the Customs Service. A discussion of the specific comments 
follows. 


Comment: 

The additional time proposed to submit documentation is needed and 
its addition is welcomed. However, a major and much more general 
review of the regulations should be undertaken. As for the proposal to 
require the submission of written cost estimates which may be in the 
possession of a vessel operator, that element should be deleted. Such 
estimates are not always accurate and inclusion of this element in the 
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regulations may be interpreted by Customs officers in the field as a 
requirement for all vessel entries. 


Response: 

Customs is planning to undertake a total revision of the vessel regula- 
tions, to include those governing vessel repair matters, as soon as practi- 
cable. As to the accuracy of written estimates, Customs prefers to have 
some written benchmark for establishing cost rather than just a best 
guess. Further, there are only three Vessel Repair Liquidation Units, all 
of which are familiar with and well practiced at applying the Customs 
Regulations. All three Units are in frequent contact with Customs 
Headquarters and thus any interpretive problems could be quickly 
resolved. 


Comment: 

The focus should be on elimination of the 50 per cent duty on foreign 
repairs to United States vessels. The duty is an operational and adminis- 
trative burden to vessel operators. 


Response: 

The comment is non-responsive to the published notice and solicita- 
tion of comments. The Customs Service merely enforces the statute 
as enacted by the Congress. Any change regarding the amount of the 
vessel repair duty would require Congressional action. If repeal of the 
statute is desired, it would be appropriate to lobby the Congress and not 


Customs. 


Comment: 

While in general agreement with the proposal, it should be recognized 
that the final cost of foreign repairs is invariably less than the written 
estimates received from shipyards. It is unfair to liquidate entries 90 
days after entry based upon such high estimates. 


Response: 

In addition to the initial filing period, the regulations also provide for 
a 30-day field-granted filing extension as well as an additional filing 
extension of unspecified length to be granted by Customs Headquar- 
ters. These combined periods in addition to the initial 90 days should 
provide sufficient time to obtain final cost figures upon which liquida- 
tion may be based. 


Comment: 

The extension to a 90-day filing period is needed and welcomed. In 
regard to the additional element concerning the submission of cost esti- 
mates, the wording of the proposal should be altered to make it clear 
that actual estimate documents need not be submitted, and that only 
the estimated cost amounts are needed. 


Response: 
Customs does not expect cost estimates to be obtained by all vessel 
operators anticipating the filing of vessel entries. However, to the extent 
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that such documentation already exists, Customs does not believe it to 
be overly burdensome to require the submission of copies of those docu- 
ments. Given the fact that the regulations allow five working days after 
arrival for the submission of a vessel repair entry, it should be possible to 
provide existing written cost estimates to Customs by the time the entry 
process is completed. 


Comment: 

The addition of 30 days to the filing time is unnecessary and will only 
serve to further delay the entry liquidation process. Further, the lan- 
guage of the proposal should have been written to require the submis- 
sion of written estimates with all entries which are filed as incomplete. 


Response: 

Customs disagrees. The proposal was limited to requiring the submis- 
sion of existing estimated cost documents. Customs does not wish to 
require that each operator generate new documentation and submit it 
during the entry process. 


CONCLUSION 
After careful consideration of all comments received and further 
review of the matter, it has been determined that the amendments 
should be adopted. 


EXECUTIVE ORDER 12866 
This document is not a “significant regulatory action” as defined in 
E.O. 12866. 
REGULATORY FLEXIBILITY ACT 


Based on the above discussion, pursuant to the provisions of the Reg- 
ulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that the 
amendment will not have a significant economic impact on a substantial 
number of small entities. Accordingly, they are not subject to the regula- 
tory analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 

The principal author of this document was Larry L. Burton, Carrier 
Rulings Branch, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

LisT OF SUBJECTs IN 19 CFR Part 4 

Customs duties and inspection, Reporting and recordkeeping 

requirements, Vessels. 
AMENDMENTS TO THE REGULATIONS 

Part 4, Customs Regulations (19 CFR Part 4), is amended as set forth 

below: 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4, Customs Regulations 
(19 CFR Part 4) and the relevant specific authority citation for § 4.14 
(19 CFR 4.14) continue to read as follows: 
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Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App.3, 91; 
* * * ak * ok * 
Section 4.14 also issued under 19 U.S.C. 1466, 1498; 


* a * * * x 


§ 4.14 [Amended] 

2. Section 4.14(b)(1) is amended by removing the reference to 
“§ 113.14(m)” and adding in its place “§ 113.13”. 

3. Section 4.14(b)(2)(ii) introductory text, (b)(2)(ii)(B), and (d)(1)(ii), 
are amended by removing the references to “60” where they appear, and 
adding in their places references to “90.” 

4. Section 4.14(b)(2)(ii), introductory text, is amended by adding after 
the word “arrival” in the second sentence, the following new language: 
“ except that evidence of estimated foreign shipyard cost in the posses- 
sion of or known to the vessel operator must be submitted at the time 
entry is made.” 

SAMUEL H. BANKs, 
Acting Commissioner of Customs. 


Approved: March 31, 1994. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 19, 1994 (59 FR 18479)] 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 11, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


WITHDRAWAL OF PROPOSED REVOCATION OF CUSTOMS 
RULING LETTER RELATING TO TARIFF CLASSIFICATION 
OF HAND-HELD DEVICE REFERRED TO AS AN ICESCAPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed revocation of tariff classifi- 
cation ruling letter. 


SUMMARY: This notice advises interested parties that Customs is with- 
drawing its proposal to revoke aruling letter concerning the tariff classi- 
fication of a hand-held device referred to as an “icEscape”. Notice of the 
proposed revocation was published on March 2, 1994, in the Customs 
BULLETIN, pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993). 


EFFECTIVE DATE: April 27, 1994. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
Metals and Machinery Classification Branch, Office of Regulations and 
Rulings (202) 482-7030. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 


17 
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North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), on March 2, 1994, Customs pub- 
lished a notice in the Customs BULLETIN, Volume 28, Number 9, propos- 
ing to revoke New York Ruling Letter (NYRL) 888066, issued July 14, 
1993, concerning the tariff classification of a hand-held device referred 
to as an “icEscape” as an article of iron or steel, in subheading 
7236.90.90 of the Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in response to the notice. This 
notice advises interested parties that Customs is withdrawing its pro- 
posal to revoke NYRL 888066. Customs position is reflected in HQ 
955544, a copy of which is set forth in Attachment A to this document. 


Dated: April 8, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMS SERVICE, 
Washington, D.C., April 8, 1994. 


CLA-2 CO:R:C:M 955106 MMC 
Category: Classification 
Tariff No. 7326.90.90 
Mr. Davip C. HANSON 
HANSON ASSETS SERVICES, INC. 
Suite 2 
31 Dominion Road 
Etobicoke, Ontario 
M8W 1J5 Canada 


Re: NYRL 888066 affirmed; IcEscape safety device; EN GRI 3. 


DEAR Mk. HANSON: 

This is in reference to our letter of February 9, 1994, informing you of the proposed 
revocation of New York Ruling Letter (NYRL) 888066 dated July 14, 1993, issued to you by 
the Area Director of Customs, New York Seaport, concerning the tariff classification of the 
“icEscape” safety device under the Harmonized Tariff Schedule of the United States 
(HTSUS). In our letter of February 9, 1994, you were advised that we were reviewing 
NYRL 888066 for possible revocation. Upon further consideration of the matter, we have 
decided to withdraw our proposal of revocation and affirm NYRL 888066. 


Facts: 

Submitted information provides that the subject article is a safety device designed to be 
worn around the neck by people when snowmobiling, ice fishing, walking on ice, cross 
country skiing, ice-sailing, hunting and trapping, and dog sledding. It is designed to be 
used as an emergency aid if a person falls through ice on a pond, lake or river. The device 
consists of two polypropylene hand grips with a steel spike protruding from one end of 
each grip. The outer shell of each grip is made of a waterproof softflex foam. When the 
grips are placed end to end, the spike from one grip fits into a hole in the other grip. A Vel- 
cro strap connects the two. The device floats and can be seen in the dark. 
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Based on the submitted literature, should someone fall through ice, they can separate 
the two grips of the device, and then dig the steel spikes into the surrounding ice and pull 
themselves out of the water. 

NYRL 888066 classified the “icEscape” safety device under subheading 7326.90.90, 
HTSUS, as an article of iron or steel. Upon review, a proposed notice of revocation was 
issued for NYRL 888066 because of the icEscape’s possible classification under subhead- 
ing 8205.59.55, HTSUS, as a handtool. 


Issue: 
Whether the icEscape is considered a handtool for tariff purposes? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1, HTSUS, states in part that for legal 
purposes, classification shall be determined according to the terms of the headings and 
any relative section or chapter notes. The headings under consideration are as follows: 


8205 {hJandtools (including glass cutters) not elsewhere specified or included; blow 
torches and similar self-contained torches; vises, clamps, and the like, other 
than accessories for and parts of machine tools; anvils; portable forges; hand 
or pedal-operated grinding wheels with frameworks; base metal parts thereof: 

7326 {o]ther articles of iron or steel: 

3926 [o]ther articles of plastic and other articles of materials of headings 3901 to 3914: 

Handtools are not defined by the HTSUS or the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs). A tariff term that is not defined in the 

HTSUS or ENs is construed in accordance with its common and commercial meaning. 

Nippon Kagaku (USA), Inc. v. United States, 69 CCPA 89, 673 F:2d 380 (1982). Common 

and commercial meaning may be determined by consulting dictionaries, lexicons, scien- 

tific authorities and other reliable sources. C.J. Tower & Sons v. United States, 69 CCPA 

128, 673 F.2d 1268 (1982). 

The term “tool” is defined as follows: 


(1) an implement, especially one held in the hand, as a hammer, saw, file, etc. for per- 
forming or facilitating mechanical operations. (2) the cutting part of a lathe, drill, or 
similar machine. (3) the machine itself; a machine tool * * * -Syn 1. Tool, Implement, 
Instrument, [and] Utensil refer to contrivances for doing work. A tool is a contrivance 
held and worked by the hand, for assisting work. 


The Random House College Dictionary, pg. 1385, (1973). 

While the icEscape is held in the hand, it does not perform or facilitate a mechanical 
operation, or aid in the doing of some work. Therefore, it does not meet the dictionary defi- 
nition of a “tool”. Because the icEscape is not a tool it cannot be classified under heading 
8205, HTSUS. 

As stated in NYRL 888066, the icEscape is considered a composite good consisting of 
both plastic and iron/steel portions and as such, it cannot be classified according to GRI 1. 
GRI 2(a) is inapplicable because it applies to incomplete or unfinished articles, and the 
icEscape is imported in a finished complete condition. 

GRI 2(b) states, in pertinent part, that any reference in a heading to a material or sub- 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
more than one material or substance shall be according to the principles of GRI 3. 

GRI 3 states, in pertinent part, that when, by application of rule 2(b) or for any other 
reason, goods are, prima facie, classifiable under two or more headings, classification shall 
be effected as follows: 

(a) * * * when two or more headings each refer to part only of the materials or sub- 
stances contained in mixed or composite goods * * * those headings are to be regarded 
as equally specific in relation to those goods, even if one of them gives a more complete 
or precise description of the goods. 


The two remaining headings both refer to only a part of the composite article; heading 
3926, HTSUS, to the handle portion and heading 7326, HTSUS, to the spike portion. 
Therefore, the headings are considered equally specific and GRI 3(b) must be examined. 

GRI 3(b) states: 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up for retail sale, which cannot be classified by refer- 
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ence to 3(a), shall be classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is applicable. 


According to EN GRI 3, pg. 4, the factor which determines essential character will vary as 
between different kinds of goods. It may for example, be determined by the nature of the 
material or component, its bulk, quantity, weight or value, or by the role of a constituent 
material in relation to the use of the goods. Because the icEscape’s pick portion anchors 
the device in the ice and allows an individual to escape from the water it is considered the 
portion that imparts the icEscape’s essential character. Therefore, the icEscape is classi- 
fied under subheading 7326.90.90, HTSUS, as an other article of iron or steel. 
Holding: 
The article is classified under subheading 7326.90.90, HTSUS, as an other article of iron 
or steel, with a column one duty rate of 5.7% ad valorem. NYRL 888066 is affirmed. 
MarvIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF A WOMAN’S SHOE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182,107 Stat.2057,(1993), this notice advises interested parties 
that Customs intends to revoke a ruling pertaining to the tariff classifi- 
cation of a woman’s shoe. Comments are invited on the correctness of 
the proposed ruling. 


DATE: Comments must be received on or before May 27, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th St., N.W, Suite 
4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act Pub.L. 
103-182,107 Stat.2057(1993), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a woman’s shoe. 

In New York Ruling Letter (NYRL) 893264, issued December 29, 
1993, by the Area Director of Customs, New York Seaport, a woman’s 
slip-on shoe with a plastic upper and a rubber/plastic sole was classified 
under subheading 6402.99.30, Harmonized Tariff Schedule of the 
United States (HTSUS), which provides for other footwear with outer 
soles and uppers of rubber or plastics, not covering the ankle, having 
uppers of which not over 90% of the external surface area is rubber or 
plastics, which is of the slip-on type. The ruling letter is set forth in 
Attachment A to this document. 

Customs Headquarters is of the opinion that NYRL 893264 erro- 
neously classified the woman’s slip-on shoe under subheading 
6402.99.30, HTSUS, based on an incorrect measurement of the external 
surface area of the shoe’s upper. Specifically, New York Customs incor- 
rectly included an embossed plastic center which looks like textile, to be 
textile. Including the embossed plastic as a textile caused the external 
surface area of the shoe’s upper to be not over 90% plastic. It is our opin- 
ion that a proper measurement of the external surface area of the shoe’s 
upper, which includes only textile embroidery around the plastic center 
as textile surface area, would result in an external surface area measure- 
ment of over 90% plastic, thus mandating classification of the shoe 
under subheading 6402.99.15, HTSUS. 

Customs intends to revoke NYRL 893264 to reflect the proper classifi- 
cation of this footwear under subheading 6402.99.15, HTSUS, which 
provides for other footwear with outer soles and uppers of rubber or 
plastics, other, having uppers of which over 90% of the external surface 
area (including any accessories or reinforcements such as those men- 
tioned in note 4(a) to this chapter) is rubber or plastics, and not havinga 
foxing or a foxing-like band applied or molded at the sole and overlap- 
ping the upper. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 955776 revoking NYRL 
893264 is set forth in Attachment B to this document. 


Dated: April 5, 1994. 
Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., December 29, 1993. 


CLA-2-64:S:N:N8:347-JG 
Category: Classification 
Tariff No. 6402.99.30 
DAVID DANA 
SKODAN 
3510 Black Road 
PO. Box 639 
Santa Maria, California 93456 


Re: The tariff classification of footwear from China. 


DEAR Mk. DANa: 

In your letter dated December 7, 1993, you requested a tariff classification ruling. 

Style 21701 is a woman’s slip-on shoe with a plastic upper and a rubber/plastic sole. It 
has a textile embroidered design which covers most of the front portion of the upper. When 
measuring the external surface area of the upper we consider the entire section that is 
enclosed by the embroidery to be textile. Taking this into account, the external surface 
area of the upper will not be over 90% plastic. 

The applicable subheading for this shoe will be 6402.99.30, Harmonized Tariff Schedule 
of the United States (HTS), which provides for other footwear with outer soles and uppers 
of rubber or plastic, not covering the ankle, having uppers of which not over 90 percent of 
the external surface area is rubber or plastics, which is not protective, which is of the 
slip-on type. The rate of duty will be 37.5% ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:M 955776 DFC 
Category: Classification 
Tariff No. 6402.99.15 
Davip DANA, IMPORT MANAGER 
SKODAN 
3510 Black Road 
PO. Box 639 
Santa Maria, CA 93456 


Re: Footwear; Slip-on, woman’s; Upper, external surface area;Embroidery; NYRL 
893264 revoked. 


DEAR Mk. DANA: 

In a letter dated January 14, 1994, you asked that Customs reconsider the result 
reached in New York Ruling Letter (NYRL) 893264 dated December 29, 1993, addressed 
to you, concerning the tariff classification under the Harmonized Tariff Schedule of the 
United States (HTSUS), ofa woman’s slip-on shoe produced in Taiwan. A sample was sub- 
mitted for examination. 
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Facts: 

The sample shoe, identified as style #21701, is a woman’s slip-on shoe with a plastic 
upper and a rubber/plastic sole. It has a textile embroidered design which covers most of 
the front portion of the upper. 

In NYRL 893264 dated December 29, 1993, the Area Director, New York Seaport, ruled 
that style #21701 is classifiable under subheading 6402.99.30, HTSUS, which provides 
for other footwear with outer soles and uppers of rubber or plastics, not covering the 
ankle, having uppers of which not over 90% of the external surface area is rubber or plas- 
tics, which is of the slip-on type. The applicable rate of duty for this provision is 37.5% ad 
valorem. 

The rationale for classifying the shoe under subheading 6402.99.30, HTSUS, was that 
when measuring the external surface area of the upper Customs considered the entire sec- 
tion enclosed by embroidery, which includes an embossed plastic center which looks like 
textile, to be textile. Including the embossed plastic with the embroidery caused the exter- 
nal surface area of the shoe’s upper to be not over 90% plastic. 

You claim that style #21701 is properly classifiable under subheading 6402.99.15, 
HTSUS, which provides for other footwear with outer soles and uppers of rubber or plas- 
tics, other, having uppers of which over 90% of the external surface area (including any 
accessories or reinforcements such as those mentioned in note 4(a) to this chapter) is rub- 
ber or plastics, and not having a foxing or a foxing-like band applied or molded at the sole 
and overlapping the upper. 


Issue: 
How do we measure the textile embroidery around the plastic center on the upper of the 
shoe? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order].” 
In other words, classification is governed first by the terms of the headings of the tariff and 


any relative section or chapter notes. 

Upon reconsideration of NYRL 893264, it is our observation that the embossed plastic 
surface area that is enclosed by the textile embroidery is a relatively open and a large 
enough area to be considered separate and distinct from the embroidered portion. We 
would not treat the embroidered textile and the area enclosed by it as an entirety. We 
would include only the surface covered by embroidery in the textile surface measurement. 
When the surface area measurement is done in this manner, the external surface area of 
the upper will be over 90% plastic. 

In view of the foregoing, it is now our position that style #21701 is properly classifiable 
under subheading 6402.99.15, HTSUS. 


Holding: 

Style #21701 has an upper the external surface area of which is over 90% plastics. 

Style #21701 is dutiable at the rate of 696 ad valorem under subheading 6402.99.15, 
HTSUS. 

Accordingly, NYRL 1121701 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTERS 
RELATING TO CLASSIFICATION OF MERCHANDISE AS 
“MADE UP” ARTICLES AS DEFINED IN NOTE 7 OF SECTION XI 


ACTION: Notice of proposed revocation of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke three rulings pertaining to the tariff 
classification of merchandise classified as “made up” articles of heading 
6307 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). Comments are invited on the correctness of the proposed 
rulings. 


DATE: Comments must be received on or before May 27, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke three rulings pertaining to the tariff classifi- 
cation of merchandise classified as “made up” articles of heading 6307 of 
the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). 

In HRL 083524 of June 12, 1989 (classification of cloth squares), HRL 
086438 of February 21, 1990 (classification of hook and loop strips and 
pads), and HRL 088143 of February 1, 1991 (classification of a tack 
cloth), Customs classified the goods at issue as other made up articles of 
heading 6307, HTSUSA. The classifications were based upon Customs 
interpretation of the term “made up” as defined in Note 7 to Section XI 
of the HTSUSA. 

Legal Note 7 to Section XI defines the expression “made up” for pur- 
poses of that section. Note 7 defines “made up”, inter alia, as: “(a) Cut 
otherwise than into squares or rectangles; (b) Produced in the finished 
state, ready for use (or merely needing separation by cutting dividing 
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threads) without sewing or other working (for example, certain dusters, 
towels, tablecloths, scarf squares, blankets); * * *.” 

In interpreting Note 7, specifically 7(a) and 7(b), Customs considered 
the Explanatory Notes to the Harmonized Commodity Description and 
Coding System which offer further information regarding the intended 
meaning of the expression “made up” as used in Section XI. The Explan- 
atory Notes, though not legally binding, are viewed as the official inter- 
pretation of the Harmonized System at the international level. The 
Explanatory Notes serve to clarify the scope of the various subheadings 
and offer guidance in interpretation of the Harmonized Tariff Schedule 
of the United States (HTSUS). 

Based upon Customs interpretation of Note 7(a) and (b), after review 
of the relevant Explanatory Notes, Customs adopted the view that an 
article which was cut into a square or rectangular shape and which was 
ready for use in that condition at importation without sewing or other 
working was a “made up” article. 

The Explanatory Notes underwent various amendments (Amending 
Supplements 1 through 5) from 1988 to 1990. These amendments were 
contained in the edition of the Harmonized Commodity Description and 
Coding System Explanatory Notes (Complete First Edition (1986) with 
Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 and 
distributed to Customs personnel. One of the amendments involved the 
notes explaining Note 7 to Section XI. The following paragraph was 
added to the notes regarding 7(b)—”Produced in the finished state, 
ready for use * * *”: 

However, rectangular (including square) articles simply cut out 
from larger pieces without other working and not incorporating 
fringes formed by cutting dividing threads are not regarded as “pro- 
duced in the finished state” within the meaning of this Note. The 
fact that these articles may be presented folded or put up in pack- 
ings (e.g., for retail sale) does not affect their classification. 

As a result of the cited amendment, Customs realized we erred in our 
original interpretation of Note 7(b). In each case, the goods at issue were 
cut into square or rectangular shapes from larger pieces, do not have 
fringes and are ready for use without further working. Each good falls 
squarely within the description in the amended note of goods which 
should not be considered “made up” within the meaning of Note 7. 

The decisions in the rulings we propose to revoke were based upon 
Customs initial interpretation of “made up”. In order to ensure unifor- 
mity and eliminate uncertainty, Customs is proposing to revoke these 
rulings which are set forth in attachments A, B and C. The proposed 
revocation letters are set forth in attachments D, E, and F- 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: April 6, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CustToMs SERVICE, 
Washington, D.C., June 12, 1989. 


CLA-2 CO:R:C:G 083524 DSN 
Category: Classification 
Tariff No. 6307.90.9030 
Mr. DaAvID SEIDLER 
THE GRADY-TRAVELERS COMPANY 
146 Stewart Avenue 
Brooklyn, New York 11237 


Re: Classification of cloth square. 


DEAR Mk. SEIDLER: 

This ruling letter is in reference to your request of December 30, 1988, for classification 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), for 
woven jute squares and hessian cloth squares. NYRL 835623 of January 24, 1989, classi- 
fied the woven jute squares. This ruling letter addresses the classification of hessian cloth 
squares. A sample produced in India, Bangladesh, Phillippines or Thailand was submitted 
for examination. 


Facts: 

The sample at issue is hessian cloth squares composed of plain woven 100 percent jute 
products. They will be imported in square shapes only, with dimensions varying from 28 by 
28 inches to 72 by 72 inches. Two of the edges have selvages while the other two edges 
are raw-cut. The squares are intended to be used by nurseries to wrap the root-systems 
of plants and trees. The squares in their imported condition will not be further cut or 
processed. 


Issue: 
Whether the merchandise at issue is classified under the provision for made-up articles. 


Law and Analysis: 

Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 
Section XI provides for textiles and textile articles. Note 7 to Section XI states that for pur- 
poses of this section; the expression “made up” means: 


(a) cut otherwise than into squares or rectangles; 

(b) produced in the finished state, ready for use (or merely needing separation by 
—— dividing threads) without sewing or other wor 

(c) hemmed or with rolled edges, but excluding fabrics the cut edges of which have 
been prevented from unraveling by whipping or by other simple means; 

(d) cut to size and having undergone a process of drawn thread work; 
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(e) assembled by sewing, gumming or otherwise; or 
j (f) sae or crocheted to shape, presented in the form of a number of items in the 
ength. 

It is our opinion that part (a) above only applies to those squares and rectangles that 
require further cutting or sewing or other processing to be adapted for their intended use. 
The condition of the merchandise at issue is considered in its finished state at the time of 
importation because no further cutting or processing will take place. It is ready for its 
intended use of covering the roots of plants and trees. 

Furthermore, the Explanatory Notes which constitute the official interpretation of the 
tariff at the international level, state for Section XI, Note 7, that dusters, scarf squares, 
towels, tablecloths and blankets are considered made-up articles even though they are cut 
into squares and rectangles. The determining factor is whether any more processing such 
as sewing or cutting is required before the article is adapted for its intended use. With 
respect to the merchandise at issue it is ready for use, and therefore it is considered 
made-up and will be classified accordingly. 


Holding: 

The merchandise at issue is classified under subheading 6307.90.9030, HTSUSA, which 
provides for other made-up articles, including dress patterns, other, other, other, and duti- 
able at the rate of 7 percent ad valorem. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., February 21, 1990. 


CLA—2 CO:R:C:G 086438 DRR 
Category: Classification 
Tariff No. 6307.90.9050 
MICHAEL F. WATSON 
A. W. FENTON Co. 
PO. Box 360614 
Columbus, Ohio 43236-0614 


Re: Hook and loop pad and strip. 


DEAR MR. WATSON: 

This is in reference to your letter dated December 18, 1989, on behalf of Road Pro Elec- 
tronics, requesting the classification of two sizes of hook and loop fabric under the Harmo- 
nized Tariff Schedule of the United states Annotated (HTSUSA). 


Facts: 

The merchandise at issue consists of two samples, a hook and loop pad which measures 
one inch by one inch, and a hook and loop strip which measures two inches by six inches. 
The strip is gummed on the edges and one entire side. The pad and strip will be used 
for mounting CB radios, radar detectors and microphones to the dashboards of cars 
and trucks. The pad and strip are made of 100 percent nylon and will be imported from 
Taiwan. 


Issue: 
Whether the hook and loop pad and strip at issue are classifiable under subheading 
6307.90.9050, HTSUSA. 


Law and Analysis: 
Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI), taken in order. GRI 1 provides that classification shall be 
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according to the terms of the headings and any relative section or chapter notes. Heading 
6307, HTSUSA, provides for other made-up textile articles not specifically provided for. 

The Explanatory Notes to the HTSUSA constitute the official interpretation of the tar- 
iff at the international level. The Explanatory Notes to heading 6307 state that “This 
heading covers made up articles of any textile material which are not included more specif- 
ically in other headings of Section XI or elsewhere in the Nomenclature.” Note 7(a) to Sec- 
tion XI, HTSUSA, states in part that for the purposes of this section, the expression “made 
up” means cut other than into squares or rectangles. This note would appear to exclude 
the hook and loop pad and strip from heading 6307. However, Note 7(b) to Section XI, 
HTSUSA, states that the expression “made up” means articles produced in the finished 
state, ready for use without sewing or other working. There is nothing in the record to 
indicate that the pad or strip will be further processed after importation. Also, prior rul- 
ings have determined that the important factor in applying Note 7(a) is whether the 
article is imported in its finished state. (See, for example, HRL 085334, dated October 20, 
1989, which states that Note 7(b) defines “made up” to include articles produced in a fin- 
ished state, ready for use.) 


Holding: 
The hook and loop pad and strip at issue are classified under subheading 6307.90.9050, 
HTSUSA, as other made up articles of textile, with a duty rate of 7 percent ad valorem. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C., February 1, 1991. 


CLA-2 CO:R:C:G 088143 JS 
Category: Classification 
Tariff No. 6307.10.1000 
CATHERINE A. SHYAN 
CBC CUSTOMHOUSE BROKERS, INC. 
PO. Box 66420 O’Hare AMF 
Chicago, IL 60666 


Re: Cotton tack cloth. 


DEAR Ms. SHYAN: 

This is in reference to your letter of September 19, 1990, requesting classification, on 
behalf of Ulti-Med International, Inc., of cotton tack cloth to be imported from China 
and/or Taiwan. A sample of the merchandise at issue was provided for our inspection. 


Facts: 

The merchandise at issue is 100 percent cotton gauze constructed with a mesh that 
measures 20 x 16,20 x 20, or 20 x 24 thread counts per square inch, and impregnated 
with linseed oil, varnish, resin and other chemicals. The material is cut into rectangles, 
left unhemmed, and folded a number of times into approximately 4 inch squares. You state 
that the article is ready for retail sale in that state, which is how it is imported. The tack 
cloth has various household and industrial uses, including the cleaning of dust, dirt and 
sanding residue off any wood, metal or plaster surfaces. 


Issue: 
What is the appropriate classification of cotton tack cloth under the Harmonized Tariff 
Schedule of the United states Annotated (HTSUSA). 


Law and Analysis: 
Classification of merchandise under the HTSUSA is in accordance with the General 
Rules of Interpretation (GRI), taken in order. GRI 1 provides that classification shall be 
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determined according to the terms of the heading and any relevant section or chapter 
notes. section XI provides for textiles and textile articles. 

Heading 6307, HTSUSA, provides for other made up articles. However, in order to qual- 
ify as a made up article of heading 6307, an item must be “made up” as set forth in Section 
XI Note 7, which defines the term as follows: 


(a) cut otherwise than into squares or rectangles; 

(b) produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working; 

(c) hemmed or with rolled edges, but excluding fabrics the cut edges of which have 
been prevented from unraveling by whipping or by other simple means; 

(d) cut to size and having undergone a process of drawn thread work; 

(e) assembled by sewing, gumming or otherwise, or; 
, (f) — crocheted to shape, presented in the form of anumber of items in the 

ength. 

In HRL 083524 (June 12, 1989) we stated that part (a) above only applies to those 
squares and rectangles that require further cutting or sewing or other processing to be 
adapted to their intended use. Furthermore, the temporal reference point for the term 
“produced in the finished state” in part (b) of Note 7, has been determined by Customs to 
mean the state of the article at the time of importation (see, HRL 083587 issued May 2, 
1989). The tack cloth in this instance is considered to be in its finished state, at the time of 
importation, because no further cutting or processing will take place. In fact, it is impreg- 
nated, cut, folded and ready for use as a cleaning cloth prior to importation. In addition, 
the Explanatory Notes, the official interpretation of the tariff at the international level, 
state that under Note 7 of Section XI, dusters, scarf squares, towels, table cloths and blan- 
kets are considered made-up articles. 

Therefore, this item is considered “made up” under Note 7(b) above, and classi- 
fication as an other made up article of heading 6307 is appropriate. Specifically, subhead- 
ing 6307.10, HTSUSA, provides for other made up articles, including floorcloths, dish- 
cloths, dusters, and similar cleaning cloths. The tack cloth under consideration serves the 
same function as the exemplars above and is therefore properly classified within this sub- 
heading. 


Since the tack cloth is a made up article, classification under Chapter 52 (Cotton) is pre- 
cluded by Section XI Note (8) which states that “[c]hapters 50 to 55 and, except where the 
context otherwise requires, chapters 56 to 60, do not apply to goods made up within the 
meaning of note 7 above.” 


Holding: 

The merchandise at issue is classified under subheading 6307.10.1000, HTSUSA, which 
provides for other made up articles, including dress patterns: floor cloths, dishcloths, 
dusters and similar cleaning cloths: dustcloths, mopcloths and polishing cloths, of cotton, 
textile category 369, and dutiable at the rate of 4.7 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest your client check, close the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service which is updated 
weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact its 
local customs office prior to importation of this merchandise to determine the current sta- 
tus of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Operations Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955457 CMR 
Category: Classification 
Tariff No. 5310.10.00 and 5310.90.00 
Mk. DAVID SEIDLER 
THE GRADY-TRAVELERS COMPANY 
146 Stewart Avenue 
Brooklyn, New York 11237 


Re: Revocation of HRL 083524 of June 12, 1989; Classification of cloth squares; not made 
up articles; Note 7, Section XI; Amendment to Explanatory Notes. 


DEAR Mk. SEIDLER: 

This office issued HRL 083524 to you on June 12, 1989. That ruling classified certain 
cloth squares as other made up articles of heading 6307 of the Harmonized Tariff Schedule 
of the United states Annotated (HTSUSA). The basis for this decision was our interpreta- 
tion of the meaning of the term “made up” for purposes of the tariff. Note 7 of Section XI 
defines “made up” as it applies to textiles classified in Section XI. The Explanatory Notes 
to the Harmonized Commodity Description and Coding System further explain the mean- 
ing of “made up” as it is used in Note 7. While the Explanatory Notes are not legally bind- 
ing, they are the official interpretation of the Harmonized System at the international 
level and provide assistance in determining the proper interpretation of provisions within 
the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 083524 was based on 
early interpretations of the meaning of “produced in the finished state, ready for use”. 
Based upon the amended Explanatory Notes, the decision in HRL 083524 is incorrect. 
Rulings issued subsequent to receipt of the amended version of the Explanatory Notes 
have followed the interpretation evident by the amended notes. AS a result, in order to 
avoid confusion and ensure uniformity of treatment, it is necessary to revoke HRL 
083524. 


Facts: 
The samples at issue in HRL 083524 were hessian cloth squares. The squares were 
described in HRL 083524 as follows: 


* * * plain woven 100 percent jute products. They will be imported in square shapes 
only, with dimensions varying from 28 by 28 inches to 72 by 72 inches. Two of the 
_ have selvages while the other two edges are raw-cut. The squares are intended 
to be used by nurseries to wrap the root systems of plants and trees. The squares in 
their imported condition will not be further cut or processed. 


Issue: 
Is the hessian jute cloth square properly classified as a made up article? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Note 7, Section XI, defines the term “made up” as follows: 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting oe threads) without sewing or other working (for example, certain dust- 
ers, towels, table cloths, scarf squares, blankets); 
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(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unravelling by 
whipping or by other simple means; 

@ Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

: (f) _— or crocheted to shape, presented in the form of a number of items in the 
ength. 


In classifying the cloth square as a made up article in HRL 083524, Customs stated 
therein: 


It is our opinion that part (a) above only applies to those squares and rectangles 
that require further cutting or sewing or other processing to be adapted for their 
intended use. The condition of the merchandise at issue is considered in its finished 
state at the time of importation because no further cutting or processing will take 
place. It is ready for its intended use of covering the roots of plants and trees. 


As stated previously, in February 1990, an amended version of the Explanatory Notes 
was available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7(b), “produced in the finished state, ready for use”. It 
states: 


However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 


The cloth square clearly falls within the scope of goods addressed by this paragraph. It is 
square, cut from a larger piece of fabric, does not have fringes and is presented as ready for 
use. Based upon this clarifying paragraph, the cloth square is not a “made up” article for 


purposes of Note 7, Section XI, and therefore, HRL 083524 is incorrect. The cloth square is 
properly classified as 100 percent jute fabric. 


Holding: 

HRL 083524 iS hereby revoked. The cloth square is classified as woven fabric of jute in 
subheading 5310.10.00, HTSUSA, if unbleached. The applicable duty rate is free. If not 
unbleached, the fabric is classified in subheading 5310.90.00, HTSUSA, with a duty rate of 
1 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. Custos SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:T 955456 CMR 
Category: Classification 
Tariff No. 5806.10.2000 
MICHAEL F. WATSON 
A.W. FENTON Co. 
PO. Box 360614 
Columbus, Ohio 43236-0614 


Re: Revocation of HRL 086438 of February 21, 1990; Classification of a hook and loop pad 
and strip; not made up articles; Explanatory Note clarification of meaning of “made 
up”. 

DEAR MR. WATSON: 

On February 21, 1990, this office issued HRL 086438 to you in which a hook and loop pad 
and strip were classified as other made up articles of heading 6307 of the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA). The basis for this decision was our 
interpretation of the meaning of the term “made up” for purposes of the tariff. Note 7 of 
Section XI defines “made up” as it applies to textiles classified in Section XI. The Explana- 
tory Notes to the Harmonized Commodity Description and Coding System further explain 
the meaning of “made up” as it is used in Note 7. While the Explanatory Notes are not 
legally binding, they are the official interpretation of the Harmonized System at the 
international level and provide assistance in determining the proper interpretation of 
provisions within the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 086438 was based on 
early interpretations of the meaning of “produced in the finished state” and, in light of the 
amended Explanatory Note, was decided incorrectly. Rulings issued subsequent to receipt 
of the amended version of the Explanatory Notes have followed the interpretation evident 
by the amended notes. As a result, in order to avoid confusion and ensure uniformity of 
treatment, it is necessary to revoke the ruling issued to you for Road Pro Electronics. 


Facts: 
The hook and loop pad and strip are described in HRL 086438 as follows: 

The merchandise at issue consists of two samples, a hook and loop pad which mea- 
sures one inch by one inch, and a hook and loop strip which measures two inches by six 
inches. The strip is — on the edges and one entire side. The pad and strip will be 
used for mounting CB radios, radar detectors and microphones to the dashboards of 
_ — The pad and strip are made of 100 percent nylon and will be imported 

rom Taiwan. 


Samples from the file appear to have been simply cut from larger pieces of fabric. 


Issue: 
What is the proper classification of a hook and loop pad and strip? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

Note 7, Section XI, defines the term “made up” as follows: 

(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for example, certain dust- 
ers, towels, table cloths, scarf squares, blankets); 
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(c) Hemmed or with rolled edges, or with a knotted fringe at any of the edges, but 
excluding fabrics the cut edges of which have been prevented from wana by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or otherwise (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

(f) pues or crocheted to shape, presented in the form of a number of items in the 
ength. 

In HRL 086438, Customs classified the hook and loop pad and strip as other made up 
articles of heading 6307, HTSUSA, based upon our understanding at that time of the 
meaning of Note 7(b), i.e., “produced in the finished state”. Because the pad or strip would 
not be furthered processed after importation, we believed it was in its finished state, ready 
for use, as required by Note 7 (b), and thus we classified the items as made up articles. 

As stated previously, in February 1990, an amended version of the Explanatory Notes 
was available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7(b), “produced in the finished state, ready for use”. It 
states: 

However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 


The cited paragraph appears to describe the hook and loop pads and strips. Although 
they will not be further processed after importation that does not affect the determination 
of whether they are considered “made up” within the meaning of Note 7. Based upon the 
clarification of the Explanatory Note, the hook and loop pads and strips are not items 
which are within the meaning of “produced in the finished state”, and as they do not fit 
any of the other possible meanings of “made up” as defined in Note 7, the hook and loop 
pads and strips are classifiable as fabric. 

The hook and loop pads and strips are gummed on one side. Customs Office of Laborato- 
ries and Scientific Services tested the file samples and determined that the coating is a 
clear plastics material of the polyurethane type which is then covered with an acrylic adhe- 
sive. Textile fabrics which are impregnated, coated, covered or laminated with plastics 
may be classifiable in heading 5903, HTSUSA, provided they meet the terms of Note 2 of 
Chapter 59. This note states is relevant part: 

2(a) Textile fabrics, impregnated, coated, covered or laminated with plastics, what- 
ever the weight per square meter and whatever the nature of the plastic material 
(compact or cellular) other than: 
(1) Fabrics in which the impregnation, coating or covering cannot be seen with 
the naked eye (usually chapters 50 to 55, 58 or 60); for the purpose of this provi- 
sion, no account should be taken of any resulting change of color; 
* * * * * * * 


The pertinent test therefore is whether the plastic coating on the hook and loop pads 
and strips is visible to the naked eye. Based upon the samples, we believe the coating is not 
visible as it does not obscure the weave of the fabric. 

Heading 5806, HTSUSA, provides for narrow woven fabrics. Note 5 (a), Chapter 58, 
states in relevant part: 

For the purposes of heading 5806, the expression “narrow woven fabrics” means: 
(a) Woven fabrics of a width not exceeding 30 cm, whether woven as such or cut 
from wider pieces, provided with selvages (woven, gummed or otherwise made) 


on both edges; 
“ * * * * x * 


The hook and loop pads and strips are less than 30 cm in width. Therefore, they fall 
within the definition of narrow woven fabrics as stated above. 


Holding: 
HRL 086438 iS hereby revoked. The hook and loop pads and strips are classifiable as 
narrow woven fabrics in subheading 5806.10.2000, HTSUSA, which provides for, among 
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other things, narrow woven pile fabrics of man-made fibers. The goods fall within textile 
category 229 and are dutiable at 9.5 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 — R:C:T 955458 CMR 
Category: Classification 
Tariff No. 5208.21. 2090 and 5208.21.4090 


CATHERINE A. SHYAN 

CBC CUSTOMSHOUSE BROKERS, INC. 
PO. Box 66420 O’Hare AMF 
Chicago, IL 60666 


Re: Revocation of HRL 088143 of February 1, 1991; classification of a tack cloth as fabric 
of heading 5208, HTSUSA, and not as an other made up article in heading 6307; 
Explanatory Note clarification of “made up”. 


Dear Ms. SHYAN: 

On February 1, 1991, this office issued a ruling to you, HRL 088143, on the classification 
of atack cloth. In that ruling, the article was classified as an other made up textile article of 
heading 6307 of the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). The basis for the decision was our interpretation of the meaning of the term 
“made up” for purposes of the tariff. Note 7 of Section XI defines “made up” as it applies to 
textiles classified in Section XI. The Explanatory Notes to the Harmonized Commodity 
Description and Coding System further explain the meaning of “made up” as it is used in 
Note 7. While the Explanatory Notes are not legally binding, they are the official inter- 
pretation of the Harmonized System at the international level and may provide assistance 
in determining the proper interpretation of provisions within the tariff. 

The Explanatory Notes underwent various amendments (Amending Supplements 1 
through 5) from 1988 to 1990. These amendments were contained in the edition of the 
Harmonized Commodity Description and Coding System Explanatory Notes (Complete 
First Edition (1986) with Supplements 1, 2, 3, 4 and 5 Incorporated) issued February 1990 
and distributed to Customs personnel. One of the amendments related to the meaning of 
“made up” and revealed that our initial interpretation of “produced in the finished state” 
as it is applies to the term “made up” was partially incorrect. HRL 088143 was based on 
early interpretations of the meaning of “produced in the finished state”. As a result of the 
amended Explanatory Note, it is evident that HRL 088143 was decided incorrectly. Rul- 
ings issued subsequent to receipt of the amended version of the Explanatory Notes have 
followed the interpretation evident by the amended notes. In order to avoid confusion and 
ensure uniformity of treatment, it is necessary to revoke the ruling issued to you for Ulti- 
Med International, Inc., on the classification of a tack cloth. 
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Facts: 
The tack cloth in HRL 088143 was described therein as follows: 


The merchandise at issue is 100 percent cotton gauze constructed with a mesh that 
measures 20 x 16, 20 x 20, or 20 x 24 thread counts per square inch, and impreg- 
nated with linseed oil, varnish, resin and other chemicals. The material is cut into 
rectangles, left unhemmed, and folded a number of times into approximately 4 inch 
squares. You state that the article is ready for retail sale in that state, which is how it is 
imported. The tack cloth has various household and industrial uses, including the 
cleaning of dust, dirt and sanding residue off any wood, metal or plaster surfaces. 


Issue: 
Is the tack cloth classifiable as a made up article? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order].” 

Note 7, Section XI, defines the term “made up” as follows: 


(a) Cut otherwise than into squares or rectangles; 

(b) Produced in the finished state, ready for use (or merely needing separation by 
cutting dividing threads) without sewing or other working (for merc: certain dust- 
ers, towels, table cloths, scarf squares, Blankets) 

(c) Hemmed or with rolled edges, or with a knotted fringe any of the edges, but 
excluding fabrics the cut edges of which have been prevented from unravelling by 
whipping or by other simple means; 

(d) Cut to size and having undergone a process of drawn thread work; 

(e) Assembled by sewing, gumming or lard (other than piece goods consisting 
of two or more lengths of identical material joined end to end and piece goods com- 
posed of two or more textiles assembled in layers, whether or not padded); 

' (f) ve or crocheted to shape, presented in the form of a number of items in the 
ength. 
In HRL 088143, Customs classified the tack cloth as a made up article based upon the 
language of part (b) of Note 7 cited above. We stated in that ruling: 


The tack cloth in this instance is considered to be in its finished state, at the time of 
importation, because no further cutting or processing will take place. In fact, it is 
impregnated, cut folded and ready for use as a cleaning cloth prior to importation. 


As stated earlier, in February 1990, an amended version of the Explanatory Notes was 
available and distributed to Customs personnel. One of the amendments contained 
therein was the addition of a new paragraph to the notes which expound on the language 
of Note 7, i.e., what is meant by “made up.” Specifically, the new paragraph expanded the 
explanation of the language of Note 7 (b), “produced in the finished state, ready for use”. It 
states: 

However, rectangular (including square) articles simply cut out from larger pieces 
without other working and not incorporating fringes formed by cutting dividing 
threads are not regarded as “produced in the finished state” within the meaning of 
this Note. The fact that these articles may be presented folded or put up in packings 
(e.g., for retail sale) does not affect their classification. 


The cited paragraph describes the tack cloth. It is cut into rectangles, left unhemmed 
and folded. Based upon this clarification paragraph added to the Explanatory Notes 
regarding the meaning of “made up” for purposes of Note 7, Section XI, HRL 088143 is 
incorrect. The tack cloth is not regarded as “produced in the finished state” and does not 
fit any of the other possible meanings of “made up” as defined in Note 7. Therefore, the 
tack cloth is properly classified as cotton fabric. 


Holding: 

HRL 088143 is hereby revoked. The tack cloth at issue therein is properly classified 
as woven bleached cotton fabric, plain weave, weighing no more than 100 grams per 
meter squared, of an average yarn number of 42 or lower, cheesecloth, in subheading 
5208.21.2090, HTSUSA, dutiable at 8.4 percent ad valorem, or 5208.21.4090, HTSUSA, if 
of an average yarn number of 43 to 68, dutiable at 10.2 percent ad valorem. As cotton fab- 
ric of either subheading, the article falls within textile category 226. 
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The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U. S. Customs Service which is 
updated weekly and is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A PRINTED CIRCUIT BOARD 
ASSEMBLY 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 


103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking a ruling pertaining to the tariff classification of a 
printed circuit board assembly. Notice of the proposed revocation was 
published March 9, 1994, in the Customs BuLLETIN, Volume 28, Number 
10. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 27, 1994. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On March 9, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 10, proposing to revoke Headquarters Rulings 
Letter (HQ) 953381, issued on July 16, 1993, concerning the classifica- 
tion of a printed circuit board assembly under subheading 8503.00.40, 
Harmonized Tariff Schedule of the United States (HTSUS), which pro- 
vides for parts suitable for use solely or principally with the electric 
motors, under 18.65 Watts (W), of heading 8501, HTSUS. No comments 
were received. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
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of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking HQ 953381 to reflect the proper classification 
of the product under subheading 9114.90.30, HTSUS, which provides 
for assemblies for clock movements. HQ 955381 revoking HQ 953381 is 
set forth in Attachment A to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 12, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., April 12, 1994. 


CLA-2 CO:R:C:M 955381 LTO 
Category: Classification 
Tariff No. 9114.90.30 
Mr. TIM ACKERMAN 
QUARTEX INC. 
1012 Host Drive 
Lake Geneva, Wisconsin 53147 


Re: Printed circuit board assembly; HQ 953381 revoked; EN 91.14; Chapter 91, note 1(g), 
4; heading 8503. 


DEAR MR. ACKERMAN: 

This is in reference to HQ 953381, issued to you on July 16, 1993, concerning the classifi- 
cation of a printed circuit board assembly under the Harmonized Tariff Schedule of the 
United States (HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter “section 625”), notice of the proposed revocation of HQ 953381 was published 
March 9, 1994, in the Customs BULLETIN, Volume 28, Number 10. 


Facts: 

The article in question is a printed circuit board assembly (PCB), which will be 
assembled into a chart drive recorder. It is made of paper phenolic with copper paths and 
nickel/gold plated pads. Attached to the PCB is a wire bonded integrated circuit covered by 
epoxy and a 32.768 Kilohertz quartz crystal. 

The PCB is the timing mechanism for a chart drive recorder. The integrated circuit 
allows for the regulation of the time interval between pulses. This action causes the shaft 
and magnet to rotate 180 degrees every second, which, in turn, rotates the gears in the 
chart drive recorder. 

In HQ 953381, the PCB was classified as a part of a motor of under 18.65 Watts (W) 
under subheading 8503.00.40 (now, subheading 8503.00.75), HTSUS. It has been sug- 
gested that the PCB is classifiable as an assembly for a clock movement under subheading 
9114.90.30, HTSUS. 
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Issue: 
Whether the PCB is classifiable as an assembly for a clock movement under subheading 
9114.90.30, HTSUS. 


Law and Analysis: 

The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 


8503 Parts suitable for use solely or principally with the machines of heading 


8501 or 8502 


* * * * * 


9114 Other clock or watch parts 


Note 1(g) to chapter 91, HTSUS, states that this chapter does not cover “[aJrticles of 
chapter 85, not yet assembled together or with other components into watch or clock 
movements or into articles suitable for use solely or principally as parts of such move- 
ments (chapter 85).” Because the PCB in question has been assembled into an article 
that is suitable for use solely or principally as a part of a clock movement, this exclusion is 
inapplicable. 

Note 4 to chapter 91 states that “movements and other parts suitable for use both in 
clocks or watches and in other articles (for example, precision instruments) are to be clas- 
sified in this chapter.” Further, the Harmonized Commodity Description and Coding Sys- 
tem Explanatory Notes (EN) to heading 9114, HTSUS, pg. 1552, states that “parts 
suitable for use both in clocks or watches and in other articles, for example, in toys, meters 
or measuring or precision instruments (springs, trains, jewels, hands, etc.) fall in this 
heading * * *.” Therefore, although the assembly in question will be used in a chart drive 
recorder, it is classifiable under heading 9114, HTSUS, if the assembly is also suitable for 
use in clocks. 

The PCBis the timing mechanism for the chart drive recorder. It contains an integrated 
circuit that allows for the regulation of the time interval between pulses. this action causes 
the shaft and magnet to rotate 180 degrees every second, which, in turn, rotates the gears 
in the chart drive recorder. Accordingly, it is our opinion that the PCB is classifiable as an 
assembly for a clock movement under subheading 9114.90.30, HTSUS. 


Holding: 

The printed circuit board assembly is classifiable under subheading 9114.90.30, 
HTSUS. The corresponding rate of duty for articles of this subheading is 6.4% ad valorem 
plus 0.3 cents for each piece or part, but if consisting in part of a plate or a set of plates the 
total duty shall not exceed the duty for the complete movements. Accordingly, HQ 953381, 
dated July 16, 1993, is revoked. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 127.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 39 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF ELECTRONIC 
EXERCISE MONITORS 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-82, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of 
electronic exercise monitors under the HTSUS. Comments are invited 
on the correctness of the proposed ruling. 


DATE: Comments must be received on or before May 27, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Metals 
and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-82, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms intends to modify a ruling pertaining to the tariff classification of 
electronic exercise monitors under the HTSUS. 

In New York Ruling Letter (NY) 836900, issued on March 13, 1989, by 
the Area Director of Customs, New York Seaport, electronic exercise 
monitors were classified under subheading 9029.20.40, HTSUS, which 
provides for: other speedometers and tachometers. 

Customs Headquarters is of the opinion that NY 836900 erro- 
neously classified the electronic exercise monitors under subheading 
9029.20.40, HTSUS. In Headquarters Ruling Letter (HQ) 089891, 
dated September 15, 1993, Customs held that similar electronic exercise 
monitors are classified under subheading 9506.91.00, HTSUS, which 
provides for: articles and equipment for general physical exercise, gym- 
nastics or athletics; parts and accessories. See also HQ 951012, dated 
October 18, 1993. 

Customs intends to modify NY 836900 to reflect the proper classifica- 
tion of the electronic exercise monitors under subheading 9506.91.00, 
HTSUS, to conform to the holdings in HQ 089891 and HQ 951012. 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 17, APRIL 27, 1994 


Before taking this action, consideration will be given to any written 
comments timely received. NY 836900 is set forth in Attachment A to 
this document; HQ 089891 is set forth in Attachment B to this docu- 
ment; HQ 951012 is set forth in Attachment C to this document; and 
proposed HQ 956139, modifying NY 836900, is set forth in Attachment 
D to this document. 

Claims for detrimental reliance under section 177.9 Customs Regula- 
tion (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: April 11, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, N.Y., March 13, 1989. 


CLA-2-90:S:N:N1:104 836900 
Category: Classification 
Tariff No. 9029.20.4080, 9031.80.0080, 
8505.36.0060, 8505.19.0000, 8544.41.0000, 
8544.51.8000, and 7326.90.9090 
Mr. LAWRENCE D. BLUME 
MILLER & BLUME 
2320 Commerce Tower 
911 Main Street 
Kansas City, Missouri 64105 


Re: The tariff classification of exercise monitors and accessories from Taiwan. 


DEAR Mk. BLUME: 

In your letter dated February 7, 1989 on behalf of PPG Biomedical Systems, Inc. you 
requested a tariff classification ruling. 

Literature has been provided for the Series 7000, 8000, and 9000 Exercise Monitors. 
The models in these series display time, speed, distance, estimated calories, and on certain 
models, pulse rate. Essentially they are speedometers for exercise bikes. Two samples 
have been provided, one with the pulse feature and one without. A reed switch and magnet 
assembly (speed pickup) provides the speedometer input; a pulse pickup provides the 
pulse rate input. In her letter of March 6, 1989, Ms. Anne Wilkins of PPG Biomedical 
states that these monitors are designed to be used on exercise bikes only and that they are 
sold to manufacturers of exercise equipment, not through retail bicycle outlets. 

You have also inquired about the classification of the following separately imported 
accessories: 

(1) speed pickups and composite speed pickups 
(2) extension cables 

(3) magnets (ceramic) 

(4) mounting brackets (steel) 

(5) pulse pickups 

The applicable subheading for the Series 7000, 8000, and 9000 Exercise Monitors, with 
or without the pulse rate feature, will be 9029.20.4080, Harmonized Tariff Schedule of the 
United States (HTS), which provides for other speedometers and tachometers. The rate of 
duty will be free. 
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The applicable subheading for the speed pickups and composite speed pickups will be 
8536.50.0060 (HTS), which provides for other switches. The rate of duty will be 5.3 per- 
cent ad valorem. 

The extension cables will be classified as other electric conductors under 8544.41.0000 if 
for a voltage not exceeding 80 V and under 8544.51.8000 if exceeding 80 V but not exceed- 
ing 1,000 V. The rate of duty in either case will be 5.3 percent ad valorem. 

The magnets (ceramic) will be classified under 8505.19.0000 as permanent magnets 
other than metal at 4.9 percent ad valorem. 

The mounting brackets (steel) will be classified as other articles of iron or steel, other 
under subheading 7326.90.9090 at 5.7 percent. 

Finally, the applicable subheading for the pulse pickups will be 9031.80.0080 which pro- 
vides for measuring or checking instruments, appliances and machines. The rate of duty 
will be 4.9 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGUIRE, 

Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., September 15, 1993. 


CLA-2 CO:R:C:F 089891 EAB 
Category: Classification 
Tariff No. 9506.91.0030 
ALAN R. KLESTADT, ESQUIRE 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
12 East 49th Street 
New York, New York 10017 


Re: Classification of electronic monitors used on exercise equipment and machines; 
speedometer; treadmills; parts; accessories; 9029; 9506; Additional U.S. Rule of 
Interpretation 1(c); Oxford International; Vilem B. Haan; J.C. Penney; 081571; 
085198; 087550; 953141. 


DEAR MR. KLESTADT: 

This is in reply to your letter dated June 7, 1991, in which you request a binding ruling 
on the classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) of electronic monitors used on stationary exercise equipment, i.e., tread- 
mills. The manufacturer’s specification sheets and operation instructions together with 
samples have been provided for our examination. 


Facts: 

The merchandise will be made in either Taiwan or Hong Kong and consists of three 
units referred to in the manufacturer’s specification sheets and operation instructions as 
treadmill electronic monitoring devices. The model numbers are ECS-12, ECT-50 and 
ECT-61. All three have the following monitor and display functions: speed, time, distance, 
caloric expenditure and a scan mode. Models ECT-50 and ECT-61 have a pulse monitoring 
and display function that operates through the use of an ear clip that is hard-wired to the 
monitor. 

Although you collectively refer to the merchandise as “speedometers”, you inform us 
that “styles ECT-50 and ECT-12 are used solely in connection with Weslo’s electronic 
treadmills and are not designed for use on bicycles.” Also, “[MJodel ECT-61 is designed to 
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be incorporated into a larger electronic treadmill console after importation.” In summary, 
you state: “The merchandise * * * consists of three different speedometers which are 
designed for use exclusively with the importer’s exercise machines. Depending on the 
unit, the speedometer may be matched with an electronic treadmill, exercycle, rowing 
machine or similar stationary exercise apparatus.” For purposes of this ruling, therefore, 
we consider the goods to be either principally used with stationary exercise equipment or 
used solely with the manufacturer’s treadmills. 


Issue: 

Whether electronic monitors used with stationary exercise equipment are classified 
under heading 9029, as speedometers and tachometers, or under heading 9506, as parts 
and accessories of exercise equipment? 


Law and Analysis: 

Merchandise imported into the U.S. is classified under the HTSUSA. The tariff classifi- 
cation of merchandise under the HTSUSA is governed by the principles set forth in the 
General Rules of Interpretation (GRIs) and, in the absence of special language or context 
which otherwise requires, by the Additional U.S. Rules of Interpretation. 

You are of the opinion that the treadmill electronic monitors are classifiable under sub- 
heading 9029.20.4080, HTSUSA, a provision for speedometers other than those of head- 
ing 9015, speedometers, other speedometers, other, to be entered free of duty. It is your 
position that the foregoing is an eo nomine provision; that Explanatory Note 90.29(B) 
“contemplates” that multifunction speed indicators are classifiable under heading 9029; 
and, that, by virtue of said Explanatory Note, the treadmill electronic monitors should 
“be classified under the eo nomine [provision] for speedometers and tachometers in 
{S]ubheading 9029.20.4080, HTSUS.” 

We disagree. 

The treadmill electronic monitors are not simply multiple function speedometers fit- 
ting the description of the goods of heading 9029. 


[W]here general words follow terms designating specific or particular things, per- 
sons, or subjects, the general words are to be construed as including only those things, 
persons or subjects which are of the same kind, class or species as those specifically 
— Oxford International Corporation v. U.S., 75 Cust. Ct. 58, 68, C.D. 4608 


Heading 9029 is susceptible to the doctrine of ejusdem generis for “revolution counters, 
production counters, taximeters, odometers, pedometers and the like,” emphasis sup- 
plied, but not for “speedometers and tachometers, other than those of heading 9015; stro- 
boscopes; parts and accessories thereof [,]” a scheme continued in the corresponding 
subheadings: 


9029.10 revolution counters, production counters, taximeters, odometers, 
pedometers and the like: [emphasis supplied] 
9029.20 speedometers and tachometers; stroboscopes: 


The Explanatory Notes to heading 9029 do not suggest otherwise. We note, as you have, 
that the heading is intended to include articles that include a combination of features 
related to the tachometer or speedometer function. Specifically, the heading includes 
“Apparatus indicating a speed of revolution or a linear speed in relating to a time factor 
* * * [See Explanatory Note 90.29(B) at 1521] [and] which simultaneously record speed, 
mileage, time in motion and at a standstill, etc. /id. at 1523].” Speed is not merely 
“related” to time, it is mathematically defined as a function of both time and distance. We 
believe that “in relation to” means proximately related, not attenuated, and that pulse 
and calories are not proximately related to speedometric functions. One can burn more 
calories in a lesser period of time through greater exertion, e.g., by running instead of 
walking over the same distance; alternatively, one can burn more calories in a greater 
period of time at the same work level, e.g., by walking a greater distance at a constant 
speed. Similarly, pulse is more related to work than to time, time being merely an accepted 
convenient reference. One has a higher pulse after running for 20 minutes than after 
walking for 20 minutes. We do not believe that pulse rate and calories burned during the 
period of exercise are the types of related functions intended to be covered. With respect to 
tachometers and speedometers, “in relation to” is not language that merits application of 
the doctrine of ejusdem generis. We find the treadmill electronic monitors not to be 
described as “speedometers” by the language of heading 9029. 
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To arrive at the correct classification, we turn first to the legal notes of the Schedule, 
since GRI 1 requires that classification be determined according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes. As we are concerned 
with Chapters 90 and 95 here, we look first at the sections for section notes. In doing so, it 
is apparent that neither chapter is in a section having legal notes. Therefore, we move to 
chapter notes. 

Chapter 95, Note 3, states: “Subject to note 1 above/re merchandise excluded from clas- 
sification under any of the headings of the chapter], parts and accessories which are suit- 
able o use solely or principally with articles of this chapter are to be classified with those 
articles.” 

Heading 9506, HTSUSA, describes “Articles and equipment for gymnastics, athletics, 
other sports (including table-tennis) or outdoor games, not specified or included else- 
where in this chapter; swimming pools and wading pools; parts and accessories thereof.” 

We believe that the explicit wording of the note 3 to chapter 95 covering heading 9506, 
HTSUSA, establishes clearly that parts and accessories suitable for use solely or princi- 
pally with articles of chapter 95 must be classified with those articles. 

The foregoing principle finds recent favor in the conclusive language of HR 953141 
(February 8, 1993), concerning a wiring harness assembly found to be a part of a wheeled 
toy. Therein, Customs stated: 


* * * Additional U.S. Rules of Interpretation 1(c), HTSUS, does not have any effect 
upon the classification of the subject assembly, because chapter 95, note 3, HTSUS, 
requires that a parts provision shall prevail over a specific provision for such part. 


This brings us to the question of the use of the goods. If they are used as parts and acces- 
sories of gymnasium or other exercise articles or equipment, then the treadmill electronic 
monitors are classifiable under subheading 9506.91 and dutiable at the general rate of 
4.64 percent ad valorem. 

We next address the authority that you cite for your position. In HRL 087550 (February 
28, 1991), Customs classified several heart rate monitors and pulsemeters of one 
manufacturer that were mounted on exercise bicycles. In determining that subheading 
9029.20, HTSUSA, was applicable, Customs inexplicably did not take into consideration 
Note 3 to Chapter 95. Had we done so, we would have reached a different result. That deci- 
sion does not reflect the current view of the Customs Service. 

You further rely upon HRL 081571 (July 29, 1988), wherein Customs classified a cyclo- 
computer under item 711.93, TSUS and offered an advisory non-binding opinion of classi- 
fication under subheading 9029.20, HTSUSA, in anticipation of the adoption of the 
HTSUS. Since the goods in that case were used on bicycles, not stationary exercise cycles, 
we find that case to be of no help in this classification issue. 

You also rely upon HRL 085198 (November 17, 1989) for the proposition that Additional 
US. Rule of Interpretation 1(c) read in conjunction with Note 3, Chapter 95, HTSUSA, 
requires classification of the subject goods under residual tariff item 9029.20.4080, 
HTSUSA. We find nothing in that decision to support your conclusion. Classification 
therein was not based upon Additional US. Rule of Interpretation 1(c) due to the fact that 
there was no “specific provision” for photographic flashlight reflectors. In this case, simi- 
larly, there is no specific provision for treadmill electronic monitors. The goods, “princi- 
pally used for the purposes for which designed, i.e., as accessories for photographic 
flashlight apparatus,” were classified as other accessories for flashlight apparatus under 
subheading 9006.99, HTSUSA, obviously an application of Additional U.S. Rule of Inter- 
pretation 1(c). In any event, HRL 953141, supra, correctly states that chapter notes con- 
trol over the Additional U.S. Rules of Interpretation, and chapter notes squarely redound 
to the classification of treadmill electronic monitors. 

We are compelled to note here our fundamental disagreement with your analysis of 
Additional U.S. Rule 1(c). It is claimed that when the application of Rule 3 to Chapter 95 is 
in issue, “Note 3 simply alters the use provision of Rule 1(c).” This strained interpretation 
of Additional U.S. Rule 1(c) has no apparent rationale in law except to defeat a clearly set 
out statutory scheme. It is manifestly evident that Rule 3 provides “special language or 
context which otherwise requires” the directions of Rule 3 to be followed. Those direction 
are to classify the pat with the article of Chapter 95 to which it belongs. Once that context 
or special language has been established, counsel would have us re-examine Rule 1(c) to 
see if new life may be breathed into it. This approach is backwards because at the GRI 1 
level, the provisions of the Additional U.S. Rules would not be resorted to when there are 
clear instructions in the relevant Chapter Note. 
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In summary, treadmill electronic monitors are to be classified in accordance with their 
principal use as parts of gymnasium or other exercise articles and equipment (subheading 
9506.91, HTSUSA). The manufacturer identifies and sells the merchandise as treadmill 
electronic monitors, and such conduct is indicative of “use”, Vilem B. Haan v. US., 
67 Cust. Ct. 104, C.D. 4260 (1971) and J.C. Penney v. U.S., 10 CIT 727 (1986). 

Treadmill electronic monitors principally used as parts of treadmills are classifiable 
under subheading 9506.91.0030, HTSUSA. 


Holding: 

Treadmill electronic monitors principally used as parts of treadmills are properly classi- 
fiable under subheading 9506.91.0030, HTSUSA, a provision for articles and equipment 
for athletics, parts and accessories thereof; other gymnasium or other exercise articles 
and equipment; parts and accessories thereof; other. Merchandise classifiable under the 
foregoing provision is dutiable at the general rate of 4.64 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., October 18, 1993. 


CLA-2 CO:R:C:F 951012 AJS/EAB 
Category: Classification 
Tariff No. 9506.91.00 
DISTRICT DIRECTOR 
U.S. Customs SERVICE 
PO. Box 789 
Great Falls, MT 59401 


Re: Protest 3303-91-100023; electronic monitor for exercise treadmill; subheadings 
8535.90.00, 8537.10.00; HR 089891 


DEar Sir: 

Protest for further review 3303-91-100023, dated April 4, 1991, was filed against the 
tariff classification of “Fox III electronics for exerciser machine”: within subheading 
8535.90.00, Harmonized Tariff Schedule of the United States (HTSUS). 


Facts: 

The subject articles are electronic consoles or monitors for exercise treadmills. Consist- 
ing of printed circuit board assemblies and a liquid crystal display device in a plastic hous- 
ing, they control the speed and angle of the treadmills and display the hypothetical 
distance travelled, time elapsed, average user’s pulse rate and average calories expended. 


Issue: 

Whether the electronic monitors are classifiable within subheading 9506.91.00, 
HTSUS, which provides for parts and accessories of exercise articles and equipment; or 
subheading 8535.90.00, HTSUS, which provides for electrical apparatus for switching or 
protecting electrical circuits, or for making connections to or in electrical circuits (for 
example, switches, fuses, lightning arresters, voltage limiters, surge suppressors, plugs, 
junction boxes), for a voltage exceeding 1000 V; or subheading 8537.10.00, HTSUS, which 
provides for “[bJoards, panels * * * and other bases, equipped with two or more apparatus 
of heading 8535 or 8536, for electric control or the distribution of electricity * * * for a volt- 
age not exceeding 1000 V.” 


Law and Analysis: 
In HRL 089891 (September 15, 1993) (copy enclosed), Customs addressed the classifica- 
tion of similar electronic monitors which were used to monitor and display the speed, time, 
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distance, caloric expenditure and pulse rate in exercise treadmills. We ruled that these 
types of devices are classifiable within subheading 9506.91.00, HTSUS, which provides for 
parts and accessories of exercise equipment. The subject monitors are also used to adjust 
the speed and angle of the treadmills, as well as to display the hypothetical distance trav- 
elled, time elapsed, average user’s pulse rate and average calories expended. Accordingly, 
the subject monitors are also classifiable within subheading 9506.91.00, HTSUS. 

Classification of the subject monitors within either heading 8535 or 8537 was not specif- 
ically discussed in HRL 089891. However, the monitors do not satisfy the terms of either of 
these headings. They are not used merely to switch, protect or make a connection in elec- 
trical circuits nor for electric control or the distribution of electricity. As discussed pre- 
viously, the monitors are solely or principally used to display and adjust a variety of 
functions on an exercise treadmill. As such, they are classifiable within subheading 
9506.91.00, HTSUS. 


Holding: 

The subject electronic monitors for exercise treadmills are properly classifiable within 
subheading 9506.91.00, HTSUS, which provides for parts and accessories of exercise 
equipment. You should allow the protest in full. 

A copy of this decision should be attached to the Customs Form 19 and provided to the 
protestant as a part of the notice of action on the protest. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3550-065, dated August 
3, 1993, Subject: Revised Protest Directive, this decision, with enclosure, should be mailed 
by your office to the protestant no later than 60 days from the date of this letter. Any reliq- 
uidation of the entry in accordance with the decision must be accomplished prior to mail- 
ing of the decision. Sixty days from the date of the decision the Office of Regulations and 
Rulings will take steps to make the decision available to customs personnel via the Cus- 
toms Rulings Module in ACS and the public via the Diskette Subscription Service, Lexis, 
Freedom of Information Act and other public access channels. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., 


CLA-2 CO:R:C:M 956139 DWS 
Category: Classification 
Tariff No. 9506.91.00 
Mr. LAWRENCE D. BLUME 
GRAHAM & JAMES 
2000 M Street, N.W., Suite 700 
Washington, DC 20036-3307 


Re: Modification of NY 836900; Electronic Exercise Monitors; HQs 089891 and 951012; 
Chapter 95, Note 3; 9029.20.40. 


DEAR MR. BLUME: 

This is in response to your letter of March 23, 1994, on behalf of PPG Biomedical Sys- 
tems, Inc. (PPG), concerning NY 836900, issued to you on March 13, 1989, which, in part, 
dealt with the classification of electronic exercise monitors under the Harmonized Tariff 
Schedule of the United States (HTSUS). 


Facts: 

The merchandise consists of the Series 7000, 8000, 9000 Exercise Monitors, for use on 
exercise bicycles. The models in these series display time, speed, distance, estimated calo- 
ries, and on certain models, pulse rate. 
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The subheadings under consideration are as follows: 


9029.20.40: [o]ther speedometers and tachometers. 

Goods classifiable under this provision receive duty-free treatment. 

9506.91.00: [a]rticles and equipment for general physical exercise, gymnastics or 
athletics; parts and accessories thereof. 

The general, column one rate of duty for goods classifiable under this provision is 4.64 

percent ad valorem. 


Issue: 
Whether the electronic exercise monitors are classifiable under subheading 9029.20.40, 
HTSUS, as other speedometers, or under subheading 9506.91.00, HTSUS, as parts of 


exercise equipment. 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is deter- 
mined according to the terms of the headings and any relative section or chapter notes. 

In NY 836900, you were advised that the Series 7000, 8000, and 9000 Exercise Monitors 
were classifiable under subheading 9029.20.40, HTSUS, which provides for: “[o]ther 
speedometers and tachometers.” 

In HQ 089891, dated September 15, 1993, in classifying similar monitors under sub- 
heading 9506.91.00, HTSUS, we held that exercise monitors were not classifiable under 
subheading 9029.20.40, HTSUS. See also HQ 951012, dated October 18, 1993. We stated 
in HQ 089891 that “electronic monitors are not simply multiple function speedometers 
fitting the description of the goods of heading 9029.” Therefore, since the issuance of HQ 
089891, it has been the position of Customs that electronic exercise monitors are not clas- 
sifiable under subheading 9029.20.40, HTSUS. 

Chapter 95, note 3, HTSUS, states that: 


[s]ubject to note 1 above, parts and accessories which are suitable for use solely or 
principally with articles of this chapter are to be classified with those articles. 


Therefore, regardless of whether the merchandise is classifiable under subheading 
9029.20.40, HTSUS, because the electronic exercise monitors are parts of exercise equip- 
ment, they are to be classified with the equipment under subheading 9506.91.00, HTSUS. 


Holding: 
The Series 7000, 8000, and 9000 Exercise Monitors are classifiable under subheading 
9506.91.00, HTSUS, as parts of exercise equipment. 


Effect on Other Rulings: 
NY 836900 is modified to reflect the reasoning in this ruling. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-55) 


EricssoN GE Mosite Communications Inc., Murata Mra. Co., Lrp. 
ET AL., MATSUSHITA ELECTRIC Core OF AMERICA ET AL., OKI ELEctric 
Inpustry Co., Ltp., MITSUBISHI ELECTRIC CoRR ET AL., AND TDK Corp oF 
AMERICA, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND MorToro.a, INC., 
DEFENDANT-INTERVENOR 


Consolidated Court No. 91-09-00703 


[Plaintiffs challenge the Department of Commerce’s determination that two Murata 
duplexers are within the scope of the antidumping order in Cellular Mobile Telephones 
and Subassemblies From Japan, 50 Fed. Reg. 51,724 (Dep’t of Comm. 1985). The Court 
holds (1) Commerce has unlawfully expanded the scope of the CMT Order and (2) Murata 
Duplexers DFY2R835CR880BSG and DFY2R835CR880BSP are not within the scope of 
the CMT Order. Accordingly, the Court reverses Commerce’s remand determination in 
Final Ruling—Scope Remand Ericsson GE Mobile Communications Inc., et al. v. United 
States (1993).] 


(Dated April 5, 1994) 


Sharretts, Paley, Carter & Blauvelt, PC. (Gail T: Cumins and Ned H. Marshak), for 
plaintiff Ericsson GE Mobile Communications, Inc. 

Weil, Gotshal & Manges (Jeffrey L. Kessler, Martin S. Hyman, and Katherine A. Supre- 
nant), for plaintiff Matsushita Electric Corp. 

Baker & McKenzie (Thomas Peele), for plaintiffs Mitsubishi Electric Corp. and Mitsu- 
bishi Consumer Electronics America, Inc. 

Arnold & Porter (Richard A. Johnson, Michael T: Shor, and Susan T: Morita), for plain- 
tiffs Murata Manufacturing Co., Ltd., and Murata Erie North America. 

Wilmer, Cutler & Pickering (Ronald I. Melizer and Robert C. Cassidy, Jr.), for plaintiff 
OKI Electric Co., Ltd. 

Katien, Muchin & Zavis (Mark S. Zolno, James M. Lyons, and Robert F. Seely, for plain- 
tiff TDK Corp. of America. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (A. David Lafer), Michelle 
Behaylo, Attorney-Advisor, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, of Counsel, for defendant. 

Motorola, Inc. (Timothy Harr), for defendant-intervenor. 


OPINION 


CarMAN, Judge: Plaintiffs contest the Department of Commerce’s 
(Commerce) remand results in Final Ruling—Scope Remand Ericsson 
GE Mobile Communications Inc., et al. v. United States (1993) (Remand 
Determination). Defendant and defendant-intervenor seek to have the 
remand determination sustained. The Court retained jurisdiction over 
this matter during the pendency of Commerce’s remand investigation. 
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BACKGROUND 


This consolidated action originally contested the August 30, 1991 
Commerce determination that certain electronic assemblies/compo- 
nents manufactured and distributed by Murata Manufacturing Co., 
Ltd. and Murata Erie North America Inc. are within the scope of the 
antidumping duty order in Cellular Mobile Telephones and Subassem- 
blies From Japan, 50 Fed. Reg. 51,724 (Dep’t of Comm. 1985) (CMT 
Order). The products covered by the CMT Order are “cellular mobile 
telephones (CMTs), CMT transceivers, CMT control units, and certain 
subassemblies thereof|.]” Jd. at 51,725. Commerce explained the cover- 
age of “subassemblies” in its CMT Order as follows: 


Subassemblies are any completed or partially completed circuit 
modules, the value of which is equal to or greater than five dollars, 
and which are dedicated exclusively for use in CMT transceivers or 
control units. The term “dedicated exclusively for use” only encom- 
passes those subassemblies that are specifically designed for use in 
CMTs, and could not be used, absent alteration, in a non-CMT 
device. 

Id. (emphasis added). 

In Ericsson, this Court vacated Commerce’s scope ruling. Ericsson 
GE Mobile Communications Inc. v. United States, 17CIT__—,_—_—«, 825 
F. Supp. 1085, 1095 (1993) (Ericsson). After analyzing the products at 
issue based on the language of the CMT Order, the Court reversed Com- 
merce’s determination with respect to nine of the eleven Murata prod- 
ucts at issue. Id. at __, 825 F. Supp. at 1094-95. The Court held the 
administrative record was not sufficient, however, to determine 
whether use of two duplexers in a “booster,” their listed potential use, 
constituted a non-CMT use. Accordingly, the Court ordered Commerce 
to develop a record on remand establishing the definition of a “booster” 
and “to determine whether a booster is a CMT transceiver or control 
unit within the meaning of the Order.” Id. at__, 825 F. Supp. at 1093, 
1094-95. 

The eleven Murata electronic assemblies/components originally in 
question in this action consist of duplexers, voltage control oscillators 
(VCOs), and active filters. The products still at issue are Murata duplex- 
ers DFY2R835CR880BSG and DFY2R835CR880BSP. A duplexer is 
defined as 


a two-way receiving and transmitting microwave filter. Essentially, 
a duplexer allows an antenna both to transmit and to receive sig- 
nals. When receiving, an antenna indiscriminately picks up the 
radio wave of many frequencies. When these waves pass through 
the receiving section of the duplexer, the duplexer filters out 
unwanted frequencies and allows only a selected frequency range 
to pass through, thereby minimizing background noise and static. 
When transmitting, another section of the duplexer works exactly 
in the reverse * * *. A duplexer includes two bandpass filters 
encased in a self-contained metal housing. 


Id. at , 825 F Supp. at 1088 (citations omitted). 
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On remand, Commerce defined a basic booster as “a device that con- 
sists of at least an R/F power amplifier and a duplexer and which at least 
1) amplifies the power of a combination unit to greater than .6 watts and 
2) allows such a device to transmit and receive signals simultaneously at 
this enhanced power.” Remand Determination at 9. Commerce deter- 
mined “that a booster is a CMT transceiver since the basic booster pro- 
vides certain necessary functions common to all CMTs, which typically 
reside in a traditional transceiver[.]” Jd. Because boosters are included 
within the scope of the Order, Commerce concluded, the use of duplexers 
in a booster is a CMT transceiver use within the scope of the Order. Com- 
merce also determined “that a booster is radio-telephone equipment 
designed to operate in a cellular radio-telephone system which has not 
been specifically excluded from the scope of the Order and which is, 
therefore, within the scope of the Order.” Jd. at 1. 


CONTENTIONS OF THE PARTIES 


Plaintiffs complain Commerce has improperly expanded the scope of 
the CMT Order. Plaintiffs contend a portable cellular telephone (PCT) 
booster is neither a CMT transceiver nor control unit, and that it is not 
used in, or in connection with, a CMT transceiver or control unit. 
Instead, plaintiffs maintain, a PCT booster is an accessory to an 
excluded product: a PCT. Additionally, plaintiffs argue, because the 
Murata duplexers are not “circuit modules,” they do not fit within the 


CMT Order’s definition of subassembly, and are thus not covered by the 
CMT Order. 

According to plaintiffs, Commerce’s reasoning that the PCT booster 
can be “characterized” as a CMT transceiver because it “performs at 
least some of the necessary functions of a CMT that typically reside in 
the ‘transceiver’” is contrary to law and record evidence. Plaintiffs com- 
plain Commerce has impermissibly expanded the CMT Order by usinga 
“some-of-the-functions” test. If Commerce were allowed to define a 
transceiver as any device that performs a necessary CMT function that 
typically resides in a transceiver, then plaintiffs argue, there would no 
longer be a separate item called a subassembly. Plaintiffs assert a 
booster is not a transceiver just because it performs some of the func- 
tions of subassemblies typically found in a CMT transceiver. 

The PCT, plaintiffs claim, uses its own transceiver to make and 
receive calls with the PCT booster merely enhancing the functioning of 
the PCT by amplifying its radio signal. Based on Commerce’s reasoning, 
plaintiffs continue, the PCT has two transceivers if the booster is a 
transceiver. Yet, according to plaintiffs, it is impossible for a PCT to have 
two transceivers. Moreover, plaintiffs assert Commerce’s new test is 
inconsistent with Commerce’s prior scope rulings where Commerce 
determined that PCTs were excluded from the CMT Order even when 
sold in conjunction with a booster. 

Finally, plaintiffs contend Commerce should not have refused to con- 
duct asame “class or kind” analysis. Plaintiffs maintain an examination 
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of the Diversified Products! criteria shows Murata’s duplexers, as well 
as the PCT boosters in which the duplexers are used, are a different 
“class or kind” of merchandise than CMTs. Plaintiffs conclude Com- 
merce’s determination is inconsistent with the definition of a CMT 
transceiver contained in the CMT Order, Commerce’s final determina- 
tion, the ITC’s final determination, and Motorola’s petition. 

Defendant argues boosters are transceivers and, therefore, the two 
duplexers at issue are covered by the CMT Order. Commerce maintains 
its determination that the CMT Order covers the duplexers is supported 
by substantial evidence on the record and should be sustained. Accord- 
ing to Commerce, a PCT booster should be characterized as a CMT 
transceiver because it performs at least two of the functions typically 
performed by a CMT transceiver and it is a form of radio-telephone 
equipment designed to operate in a cellular telephone system. Com- 
merce complains parties would be able to easily evade the CMT Order if 
the Court were to accept plaintiffs’ narrow definition of transceivers. 

Regardless of whether a booster is covered by the CMT Order, Com- 
merce claims the two duplexers at issue are covered by the CMT Order 
because they are later generation models and are thus not “absent alter- 
ation.” According to Commerce plaintiffs have attempted to demon- 
strate that their products could be used in a non-CMT device, by 
providing evidence of later generation models. Because the evidence is 
not of potential or actual use of the duplexer models at issue, Commerce 
contends the duplexers are altered and therefore, fail to satisfy the 
“absent alteration” requirement of the CMT Order. 

Motorola agrees with Commerce’s determination that boosters are 
CMT transceivers and argues the agency purposely drafted the CMT 
Order with broad language to prevent evasion. Motorola supports its 
position by claiming multiple bases for including the duplexers within 
the scope of the CMT Order. According to Motorola, the two duplexers 
come within the scope of the CMT Order, because a booster (1) is “radio 
telephone equipment designed to operate in a cellular radio telephone 
system;”2 (2) is “a box of electronic subassemblies which receives and 
transmits cellular calls;”* and (3) consists of CMT circuit modules per- 
forming CMT functions. 

Defendant-Intervenor refutes plaintiffs’ assertions that Commerce 
has previously determined that boosters are excluded from the CMT 
Order. According to Motorola, Commerce has consistently stated in the 
determinations cited by plaintiffs it would not address the issue of boost- 
ers because none of the requesting parties asked it to do so. Further- 
more, defendant-intervenor contends the Court should not address 


I Diversified Prods. Corp. v. United States, 6 CIT 155, 572 F. Supp. 883 (1983). The “Diversified Products criteria” 
have been incorporated into Commerce’s own regulations. See 19 C.FR. § 353.29(i)(2) (1993). The regulation directs 
Commerce to examine the following factors when the descriptions of the merchandise in the petition, initial investiga- 
tion and determinations are not sufficient to guide Commerce in making its scope determination: (1) “(t]he physical 
characteristics of the product;” (2) “(t]he expectations of the ultimate purchasers;” (3) “(t]he ultimate use of the prod- 
uct;” and (4) “[t]he channels of trade.” Jd. 

2Defendant-Intervenor’s Brief at 4; see also CMT Order, 50 Fed. Reg. at 51,725. 

3Defendant-Intervenor’s Brief at 2; see also CMT Order, 50 Fed. Reg. at 51,725. 
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whether Commerce properly determined the two duplexers are “circuit 
modules” within the meaning of the CMT Order and whether Murata’s 
independently-traded duplexers are the same “class or kind” of mer- 
chandise as complete CMTs and in-house subassemblies. Plaintiffs 
claim the Court must address these issues if the Court holds a booster is 
a PCT transceiver, but Motorola maintains these issues are not before 
the Court. 


STANDARD OF REVIEW 


In an action challenging Commerce’s determination, this Court must 
decide whether the determination is supported by substantial evidence 
on the record and is otherwise in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). “Substantial evidence is something more than 
a ‘mere scintilla,’ and must be enough reasonably to support a conclu- 
sion.” Ceramica Regiomontana S.A. v. United States, 10 CIT 399, 405, 
636 F Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 
(1987) (citations omitted). 


DISCUSSION 


“It is well established, and undisputed here, that the ITA has the 
authority to clarify the scope of its antidumping duty orders. Commerce, 
however, may not expand the scope of such orders beyond the merchan- 
dise encompassed by the final less than fair value determination.” Mit- 
subishi Elec. Corp. v. United States, 16CIT__, _, 802 F Supp. 455, 
458 (1992) (citations omitted). The Court of Appeals for the Federal Cir- 
cuit has also spoken to this issue, stating “[a]lthough the scope of a final 
order may be clarified, it cannot be changed in a way contrary to its 
terms.” Smith Corona Corp. v. United States, 8 Fed. Cir. (T) 180, 182, 
915 F.2d 683, 686 (1990) (citation omitted). 

The issue of whether Murata’s duplexers are covered by the CMT 
Order depends upon whether they are “dedicated exclusively for use in 
CMT transceivers or control units.” CMT Order, 50 Fed. Reg. at 51,725. 
The Court, therefore, instructed Commerce in its remand investigation 
to determine whether a booster, the product in which the duplexers 
could be used, is a CMT transceiver or control unit within the meaning 
of the CMT Order. Although Commerce determined on remand that the 
booster is covered by the scope of the CMT Order, this Court holds Com- 
merce has unlawfully expanded the scope of the CMT Order. 

In its remand determination, Commerce states a booster is a CMT 
transceiver because “the basic booster provides certain necessary func- 
tions common to all CMTs which typically reside in a traditional trans- 
ceiver.” Remand Determination at 1. With this explanation, Commerce 
has created a new standard which was not part of either the CMT Order 
or the Final Determination’s “Scope of Investigation.” The CMT Order 
described a transceiver in the following language: “a box of electronic 
subassemblies which receives and transmits calls.” CMT Order, 50 Fed. 
Reg. at 51,725. It is undisputed by the parties that a booster is unable to 
receive and transmit calls. As the government acknowledged at oral 
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argument, a booster receives and transmits signals. In order to receive 
cellular calls, a device must be able to convert incoming radio signals 
into audio signals, and to transmit such calls, the device must be able to 
convert outgoing audio signals into radio signals. If Commerce wanted 
to include boosters within the definition of a transceiver, it could have 
done so simply by using the word “signals” instead of “calls.” Commerce 
may not, however, at this late date change the scope of its order. 

Commerce asserts plaintiffs should not have relied on the particular 
language in the Order “a box of electronic subassemblies which receives 
and transmits calls,” because “there can be no bright-line test as to what 
constitutes control units and transceivers.” Remand Determination at 
13. Commerce presents an absurd argument: respondents may not rely 
on the language of an order, but must instead apply a standard which 
Commerce has failed to articulate. It is up to Commerce to clearly estab- 
lish what products are covered by a particular order. Commerce did not 
include boosters (or duplexers by themselves) within the scope of the 
CMT Order. The Court holds, therefore, the agency has unlawfully 
expanded the scope of the CMT Order by subsequently determining the 
two duplexers at issue are covered by the Order because boosters are 
CMT transceivers. 

Commerce further justifies its finding that boosters are within the 
scope of the Order by concluding a booster is “radio-telephone equip- 
ment designed to operate in a cellular radio-telephone system which has 
not been specifically excluded from the scope of the Order[.]” Remand 
Determination at 1. Once again Commerce has created a new standard, 
and has thus unlawfully expanded the scope of the Order. The above- 
quoted language appears in both the Final Determination and the CMT 
Order but it appears as the definition of a CMT and not as a description 
of the boosters. See Final Determination, 50 Fed. Reg. at 45,447; CMT 
Order, 50 Fed. Reg. at 51,725. Commerce could have properly decided to 
include all “radio-telephone equipment designed to operate in a cellular 
radio-telephone system which has not been specifically excluded from 
the scope of the Order” within the scope of the Order. Because Com- 
merce chose not to make such an inclusion and used the quoted lan- 
guage merely as a description of a CMT, it cannot now impose this new 
standard on respondents. 

Defendant-Intervenor argues Commerce broadly drafted the CMT 
Order in order to accommodate advances in technology. The products at 
issue, however, were in existence at the time Commerce drafted the 
CMT Order and Commerce could have expressly included them within 
the scope of the CMT Order. In fact, not only were the two duplexers in 
existence, but the PCT booster was as well. Remand Determination at 
21. 

Commerce and defendant-intervenor stress to the Court that it is nec- 
essary to include the booster, and therefore the duplexers, within the 
scope of the Order to carry out the “intent” of the Order. Remand Deter- 
mination at 6, 7, 13. The Court finds this argument meritless. Parties 
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must be able to rely on a final determination or order as written—they 
cannot be required to discern Commerce’s intent in drafting a final 
determination or order. To hold otherwise would inject a degree of 
uncertainty into trade activities which Congress never envisioned. 
Defendant further complains the two Murata duplexers are later gen- 
eration models and are thus not “absent alteration.” The Court has 
already rejected this argument: 
Plaintiffs should not be faulted when, due to the lengthy passage of 
time involved in this case, improved models replace discontinued 
merchandise * * *. None of the defendants has directed the Court’s 
attention to any evidence in the record establishing that each of the 
next generation products is not virtually identical to its respective 
predecessor. 
Ericsson, 17 CIT at___, 825 F. Supp. at 1092 (footnotes omitted). The 
lengthy passage of time to which the Court referred involved the five 
and one-half years it took Commerce to complete the final scope ruling 
which Murata had requested less than one month after Commerce pub- 
lished the CMT Order. Id. at___ n.11, 825 F. Supp. at 1092 n.11. 


CONCLUSION 


After considering all of the parties’ arguments, the Court holds (1) 
Commerce has unlawfully expanded the scope of the CMT Order and (2) 
Murata Duplexers DFY2R835CR880BSG and DFY2R835CR880BSP 
are not within the scope of the CMT Order. Accordingly, the Court 


reverses Commerce’s remand determination in Final Ruling—Scope 
Remand Ericsson GE Mobile Communications Inc., et al. v. United 
States (1993). 


(Slip Op. 94-56) 
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OPINION 


CaRMAN, Judge: Plaintiffs challenge the determination by the Secre- 
tary of Labor (Labor) that plaintiffs are ineligible for trade adjustment 
assistance under 19 U.S.C. § 2272 (1988). This Court has jurisdiction 
pursuant to 28 U.S.C. § 1581(d)(1) (1988) and, for the reasons which fol- 
low, enters judgment for defendant. 


I. BACKGROUND 


Plaintiffs filed a petition for trade adjustment assistance on Decem- 
ber 26, 1991 in anticipation of layoffs that were due to begin on January 
11, 1992. Administrative Record (R.) at 2. At the time of filing, plaintiff 
were employed in the Denver, Colorado office of the Apache Corporation 
(Apache). Id. According to plaintiffs’ petition, “Apache Corporation is 
an independent oil and gas exploration and production company that 
markets natural gas and crude oil.” Jd. 

In an attachment to their petition, plaintiffs described the bases 
which they believed entitled them to certification for trade adjustment 
assistance. R. at 3. Plaintiffs indicated low-priced, imported oil 
depressed domestic oil and natural gas prices and caused domestic oil 
and gas producers to cut domestic operations. Jd. With respect to 
Apache, plaintiffs claimed foreign competition has adversely affected 
the company. Jd. Specifically, plaintiffs stated “Apache’s net income 
declined over thirty percent to $19.8 million through the third quarter 
1991.” Id. Plaintiffs attributed this decline to a “drop in crude oil and 
natural gas prices * * * follow[ing] the Iraqi withdrawal from Kuwait” 
after the Persian Gulf crisis. Jd. Plaintiffs noted as compared with the 
first nine months of 1990, the prices at which Apache sold its oil and nat- 
ural gas through the first three quarters of 1991 slid 16.49 and 9.21 per- 
cent, respectively. Jd. According to plaintiffs, in order to remedy its 
economic downturn and as a “direct and calculated response to foreign 
competition,” Apache relocated its headquarters to Houston in order to 
“increase Apache’s ability to compete in an industry whose contraction 
is directly linked to foreign pressure.” Jd. This relocation, maintained 
plaintiffs, would “cause loss of employment to numerous workers from 
the Denver office.” Jd. In conclusion, plaintiffs stated “Apache Corpora- 
tion has been certified in the past, but not the same workers.” Id. 

In response to plaintiffs’ petition, Labor initiated an investigation to 
determine whether plaintiffs were eligible for certification for trade 
adjustment assistance. Jd. at 8. After conducting its investigation, 
Labor made the following findings: (1) “[alggregate U.S. imports of like 
or directly competitive articles * * * increased;” (2) “[e]mployment at 
the firm did * * * decline during the relevant period;” (3) “[s]Jales at the 
firm * * * did not decline significantly,” and (4) “[p]roduction at the firm 
did not decline significantly.” Id. at 199. 

On March 4, 1992, Labor published its Notice of Negative Determina- 
tion Regarding Eligibility To Apply for Worker Adjustment Assistance 
which indicated plaintiffs were ineligible for certification. Determina- 
tions Regarding Eligibility To Apply for Worker Adjustment Assistance, 





US. COURT OF INTERNATIONAL TRADE 57 


57 Fed. Reg. 7793, 7794 (Dep’t of Labor 1992); see also R. at 200. In its 
Notice, Labor identified the three criteria that plaintiffs had to meet to 
be eligible for certification and concluded plaintiffs did not meet the 
second criterion, namely “that sales or production, or both, of such firm 
or subdivision have decreased absolutely.” R. at 200-01. Specifically, 
Labor noted “[s]ales and production at Apache Corporation increased in 
1990 compared to 1989, and increased in January through September, 
1991, compared to the same period of 1990.” Jd. at 201. Labor also indi- 
cated Apache’s anticipated layoffs were attributable to the relocation of 
the companys headquarters from Denver, Colorado to Houston, Texas. 
Id. 

Plaintiffs subsequently asked Labor to reconsider its negative deter- 
mination on March 17, 1992. Id. at 206. Plaintiffs sought reconsidera- 
tion “because production volumes rather than sales were used in 
reaching the conclusion” that plaintiffs were ineligible for certification. 
Id. According to plaintiffs, 

Apache has historically been an acquisition company, recently 
acquiring more than $514 million of producing properties from 
Amoco. For this reason, price is a more equitable and less distorting 
basis than production volumes in this analysis. An examination of 
production alone fails to properly identify the negative impact of 
foreign trade on this industry as a whole and specifically on Apache. 


Id. Plaintiffs’ submission reiterated with greater specificity the position 
plaintiffs had taken in their original petition—that inexpensive, 
imported oil and natural gas have depressed domestic prices and have 
caused Apache’s prices and sales to decline. Id. at 206-07, 209. In addi- 
tion, plaintiffs claimed “(t]he increased imports of crude oil and natural 
gas have impacted the Rocky Mountain region most strongly, where 
exploration and production costs are much higher.” Jd. at 207 (footnotes 
omitted). Plaintiffs also emphasized Apache’s efforts to find and exploit 
foreign oil reserves. Id. at 207-08. Plaintiffs concluded “the increase of 
foreign imports of crude oil and natural gas have contributed directly to 
the loss of jobs for workers at the Denver office of Apache Corporation.” 
Id. at 210. One of the plaintiffs later advised Labor by telephone that 
Labor had granted certification to other workers in the Denver area and 
prices and profits for crude oil had decreased due to imports. Jd. at 241. 

On April 16, 1992, Labor published its Notice of Negative Deter- 
mination Regarding Application for Reconsideration in response to 
plaintiff's request. Negative Determination Regarding Application for 
Reconsideration, 57 Fed. Reg. 13,382 (Dep’t of Labor 1992) (Reconsider- 
ation Notice); R. at 244. Labor’s Notice stated the following: 


Investigation files show that up to mid-1991 Apache was primar- 
ily a gas producer with crude oil production. On July 1, 1991 Apache 
acquired MW Petroleum Corporation, a subsidiary of Amoco. This 
acquisition greatly increased Apache’s crude oil and natural gas 
production. Further, before Apache acquired MW Petroleum in 
mid-1991, Apache had increased sales and production of crude oil 
and increased sales and production of natural gas in 1990 compared 
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to 1989 and in the first six months of 1991 compared to the same 
period in 1990. 

The findings also show that Apache, in order to effectively inte- 
grate and manage its acquired properties, is in the process of mov- 
ing its headquarters from Denver to Houston. This corporate 
decision would not form a basis for a worker group certification. 


Reconsideration Notice, 57 Fed. Reg. at 13,382; R. at 245-46. Labor 
acknowledged the fact that workers associated with other oil and gas 
companies in Denver, Colorado had received certifications for eligibility 
in February 1987, November 1989, and February 1991, but emphasized 
“[wlorker petitions are judged individually on their own merits as to 
whether they meet the [eligibility requirements] in the time period in 
which they were filed.” Reconsideration Notice, 57 Fed. Reg. at 
13,382-83; R. at 246. Labor concluded it would not reconsider its prior 
decision finding plaintiffs ineligible for certification. Reconsideration 
Notice, 57 Fed. Reg. at 13,383; R. at 247. 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs advance four principal contentions in support of its position 
that Labor’s determinations were erroneous. First, plaintiffs contend 
Labor “failed to consider facts which, as a matter of law, should have 
properly been considered.” Pls’ Br. at 1. Specifically, plaintiffs argue 
Labor did not address the fact that the agency had certified two former 
Apache employees in 1989 “at a time when Apache Corporation was less 
impacted by foreign trade than it was during the time period in question 
in this appeal.” Id. at 2. 

Plaintiffs’ second principal contention is that Labor erroneously con- 
cluded plaintiffs did not meet the second group eligibility requirement 
contained in 19 U.S.C. § 2272(a)(2). Id. Plaintiffs claim Labor’s conclu- 
sion was improper because the agency did not use the “appropriate sub- 
division.” Id. at 3 (citing International Union v. Marshall, 584 F.2d 390, 
397 (D.C. Cir. 1978)). According to plaintiffs, Labor used “Apache Corpo- 
ration and its Subsidiaries” as the “appropriate subdivision” and relied 
on their production and sales figures to conclude “Apache’s oil and gas 
production had increased from 1989 to 1990 and from 1990 to 1991.” Id. 

Instead of using the “Apache Corporation and its Subsidiaries,” plain- 
tiffs maintain Labor should have used the “Rocky Mountain Region” 
(RMR) as the appropriate subdivision. Jd. Plaintiffs claim “the RMR 
meets the requirements of an appropriate subdivision” because Apache 
“established [a] separate cost center[ ] within each region” that “was 
responsible for its own revenues, costs, and overhead” and accounted 
for “revenue and expenses, including wages * * * separately for each 
producing region.” Jd. Had Labor analyzed data from the RMR, plain- 
tiffs assert, the agency would have certified plaintiffs “because during 
the time period in question each well in the RMR had decreased produc- 
tion and sales.” Id. at 4. In addition, plaintiffs argue they identified 
“Apache Corporation (Denver Office)” as the subdivision for Labor to 
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investigate and thereby indicated their intent that Labor investigate 
the Denver office rather than the whole corporation. Pls’ Reply Br. at 2. 
Moreover, because plaintiffs “alleged that imports greatly impacted 
upon the [RMR]” in their request for reconsideration, plaintiffs claim 
they “clearly identified the [RMR] as the appropriate subdivision.” Id. 

Plaintiffs’ third principal contention is that Labor failed to factor out 
variables which plaintiffs claim “skewed the totals over the period mak- 
ing the aggregate figures appear to be increasing.” Pls’ Br. at 4. Specifi- 
cally, plaintiffs suggest Labor should have excluded data derived from 
wells acquired by Apache in mid-1990 which “increased production in 
the RMR,” and from wells acquired in mid-1991, which boosted the com- 
pany’s production by 75 percent. Jd. While plaintiffs acknowledge these 
acquisitions “had the aggregate effect of increasing total production and 
sales figures,” plaintiffs nevertheless assert “each well in the RMR had 
decreased production and sales.” Id. 

The other variables for which plaintiffs urge Labor should have 
accounted were Apache’s “temporary average price increase” and “arti- 
ficially created inflated sales totals” due to the Persian Gulf crisis. Id. at 
4-5. Plaintiffs argue Labor “erroneously determined that Apache Cor- 
poration had sold more oil, because revenues had increased” when, in 
fact, the increased revenues “resulted from an increase in price in antic- 
ipation of low supply of oil.” Jd. at 5. According to plaintiffs, “[t]he price 
of crude oil which increased dramatically was reflected in increased 
sales but not in increased production by Apache Corporation. This con- 
sequently affected the employment of the Plaintiffs * * *.” Id. 

Plaintiffs’ fourth principal contention is that Labor should have con- 
ducted a field investigation. Id. at 5-6 (citing Abbott v. Donovan, 6 CIT 
92, 570 F Supp. 41 (1983)). Plaintiffs argue “[a] field investigation 
would have revealed that the RMR was an appropriate subdivision and 
that the RMR was affected in a different way than other areas of the 
country which were involved in the production of oil and gas.” Id. at 6. 
Plaintiffs suggest such an investigation would have shown Labor the 
particular problems experienced in the RMR. Id. 

Finally, plaintiffs raise two constitutional arguments against Labor’s 
determinations in this case. First, plaintiffs argue Labor denied them 
due process because the agency never informed them “they could 
request a public hearing at which they could present evidence to support 
their petition.” Id. Second, plaintiffs assert Labor’s determination vio- 
lates the Equal Protection Clause. Jd. Plaintiffs attribute this violation 
to the fact that Labor denied plaintiffs certification after having granted 
certification to similarly situated workers from Apache and other Den- 
ver companies. Id. 


B. Defendant: 

Defendant contends this Court should sustain Labor’s determina- 
tions for several reasons. First, defendant argues Labor properly consid- 
ered sales and production of Apache asa whole. Def’s Br. at 8. Defendant 
asserts Labor’s choice to use Apache’s overall figures was proper 
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because plaintiffs relied on such information in their original petition. 
Id. at 9-10 (citing R. at 3, 6). 

Second, defendant maintains nothing on the record supports plain- 
tiffs’ claim that Labor should have only used data from the RMR. Defen- 
dant asserts plaintiffs never mentioned “a Rocky Mountain Region or 
subgroup” in their initial petition. Jd. While defendant acknowledges 
“plaintiffs alleged that imports greatly impacted upon the [RMR]” in 
their petition for reconsideration, defendant maintains this petition 
“requested that Labor examine the sales figures of the corporation, as 
opposed to Labor’s initial analysis of production volumes.” Jd. (citing R. 
at 206). As plaintiffs first indicated Labor should have relied on informa- 
tion from the RMR in their complaint before the CIT, defendant argues 
plaintiffs failed to exhaust their administrative remedies and cannot 
now raise this issue in this Court. Jd. at 10-11 (citing 28 U.S.C. § 2637(d) 
(1988)) (other citations omitted). Moreover, defendant urges plaintiffs 
have not demonstrated why Apache’s RMR data is more relevant than 
data from the company as a whole. Jd. at 11. In sum, defendant claims 
plaintiffs failed to establish they have a particular relationship to the 
RMR. Id. at 11-12. As a result, defendant maintains it was reasonable 
for Labor to consider Apache’s overall data. Id. at 12. 

Third, defendant contends Labor properly found Apache’s sales and 
production did not decrease over the relevant time period. Defendant 
notes Apache’s production and sales figures indicate the company has 
had annual increases in oil and gas production and revenue since 1987. 
Id. at 14 (citing R. at 40, 134, 138). In addition, defendant emphasizes 
the company realized increased revenues in the first two quarters of 
1990 over the same period in 1989, notwithstanding the company’s 
acquisition in July 1990. Id. Accordingly, even if Labor excluded the 
acquisition from consideration, as plaintiffs urge, defendant claims the 
record shows Apache experienced increased sales and production. Id. 
Moreover, even assuming increased crude oil prices occasioned by the 
Persian Gulf crisis prompted greater sales by Apache, defendant main- 
tains the company’s annual production and sales increases since 1987 
preclude the conclusion that such increases were only attributable to 
the Gulf crisis. Jd. at 14-15. 

Fourth, defendant asserts plaintiffs’ constitutional claims are merit- 
less. With respect to plaintiffs’ due process claim, defendant notes Labor 
published a notice in the Federal Register informing plaintiffs of their 
right to request a public hearing.! Jd. at 18. According to defendant, 
even if plaintiffs did not have actual notice of this right, plaintiffs have 
not demonstrated they suffered prejudice as a result of not having had a 
hearing. Id. 

As to plaintiffs’ equal protection claim, defendant urges plaintiffs fail 
to establish how they and the other workers who received certification 
are similarly situated. Id. at 19. Defendant argues Labor had a rational 


1 gee Investigations Regarding Certifications of Eligibility To Apply for Worker Adjustment Assistance, 57 Fed. Reg. 
1761 (Dep’t of Labor 1992). 
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basis for denying plaintiffs certification and distinguishing between 
plaintiffs and the other workers because plaintiffs did not satisfy the 
requirements of 19 U.S.C. § 2272 as the other workers had. Jd. at 20 (cit- 
ing Former Employees of Homestake Mining Co. v. Brock, 12 CIT 270, 
274 (1988)). 


III. SrANDARD OF REVIEW 


In reviewing a determination made by Labor, this Court must decide 
whether the determination is supported by substantial evidence on the 
record and is otherwise in accordance with law. See Woodrum v. Dono- 
van, 5 CIT 191, 193, 564 F Supp. 826, 828 (1983), aff'd sub nom., Woo- 
drum v. United States, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984). Labor’s 
findings of fact are conclusive if supported by substantial evidence. 
19 U.S.C. § 2395(b) (1988). “Substantial evidence is something more 
than a ‘mere scintilla,’ and must be enough reasonably to support a con- 
clusion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 
405, 636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 
(1987) (citations omitted). 


IV. Discussion 


“Trade adjustment assistance benefits [provide] unemployment com- 
pensation,training, job search and relocation allowances, and other 
employment services to workers who lose their jobs because of import 
competition.” Former Employees of Merrow Mach. Co. v. Martin, 17 CIT 

___, ___, 812 F. Supp. 217, 220 (1993) (citation omitted). The process 
of ob obtaining these benefits begins when a worker or group of workers 
files a petition with Labor for certification of eligibility to apply for the 
benefits. See 19 U.S.C. § 2271 (1988). Labor will then determine 
whether the workers’ petition demonstrates 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have 
become totally or partially separated, or are threatened to become 
totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropri- 
ate subdivision thereof contributed importantly to such total or 
partial separation, or threat thereof, and to such decline in sales or 
production. 

19 U.S.C. § 2272(a). Labor must certify the workers as eligible to apply 
for trade adjustment assistance benefits if it determines the workers 
meet all three criteria contained in § 2272(a). See Merrow, 17 CIT at 
____, 812 F Supp. at 220. The issue before the Court is whether Labor’s 
determination that plaintiffs were ineligible for certification is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. For the reasons which follow, the Court concludes 
Labor’s determination is supported by substantial evidence on the 
record and is otherwise in accordance with law. 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 17, APRIL 27, 1994 


A. Scope of Labor’s Inquiry: 

The first criteria set forth in § 2272(a) requires Labor to consider the 
extent of worker separation on a firm-wide basis or on the basis of “an 
appropriate subdivision of the firm.” See § 2272(a)(1). In this case, 
Labor relied on Apache’s firm-wide data in finding the company’s sales 
and production had increased in 1990 over 1989 and in January through 
September 1991 over the same period in 1990. See R. at 201, 245-46. 
Plaintiffs argue Labor should only have considered Apache’s data for 
the RMR. Pls’ Br. at 3. 

Plaintiffs’ position lacks merit because plaintiffs never claimed dur- 
ing the administrative proceedings before Labor that the agency should 
only consider the RMR. In their original petition, plaintiffs identified 
themselves as employees of the “Apache Corporation (Denver Office).” 
R. at 2. Plaintiffs also attached an article from the Denver Post from 
June 13, 1991, which described, in part, the continued low demand and 
prices for “Rocky Mountain natural gas.” Id. at 4. The Court finds plain- 
tiffs’ petition and attachment simply do not amount to a request that 
Labor confine its analysis to Apache’s data from the RMR. Accordingly, 
the Court concludes plaintiffs’ proffer did not constitute an interpreta- 
tion of § 2272(a) that Labor was required to consider. See International 
Union, 584 F:2d at 396 (“[W]hen a petitioner under a government bene- 
fits program put forward an interpretation of a legislative provision 
that is arguably consonant with the statutory language, he is at least 
entitled to a reasoned statement why the administrator will not adopt 
that interpretation.”). 

Plaintiffs’ application for reconsideration similarly failed to single 
out the RMR as the “appropriate subdivision” that, in plaintiffs’ view, 
Labor should consider. Most of plaintiffs’ application addressed the 
depressed condition of the domestic market for crude oil and natural gas 
and discussed Apache’s firm-wide efforts toward protecting the compa- 
ny’s economic health. See R. at 206 10. The only explicit references 
to the RMR in plaintiffs’ application appear in plaintiffs’ claim that 
“increased imports of crude oil and natural gas have impacted the Rocky 
Mountain region most strongly, where exploration and production costs 
are much higher[ ]”2 and in various newspaper articles attached to 
plaintiffs’ application. R. at 217-26. Plaintiffs also indirectly referred to 
the RMR in concluding “the increase of foreign imports of crude oil and 
natural gas have contributed directly to the loss of jobs for workers at 
the Denver office of Apache Corporation.” Id. at 210. As with plaintiffs’ 
original petition, the Court finds the foregoing allusions to the RMR in 
plaintiffs’ application did not constitute an interpretation of § 2272(a) 
that Labor was required to consider. See International Union, 584 F.2d 
at 396. 

Plaintiffs’ position with respect to Labor’s failure to consider only the 
RMR is also deficient because the data that plaintiffs submitted to the 


2k. at 207 (footnotes omitted). 
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agency pertained to Apache’s firm-wide activities and were not limited 
to the RMR. As noted above, plaintiffs attached to their original petition 
an article from the Denver Post which described, in part, the continued 
low demand and prices for “Rocky Mountain natural gas.” R. at 4. Plain- 
tiffs, however, also included two Apache Corporation press releases and 
a corporate financial statement which pertained to the company’s firm- 
wide activities and economic performance. Id. at 5-7. 

In addition, plaintiffs’ application for reconsideration is replete with 
references to Apache’s firm-wide activities and economic performance. 
See id. at 206-10. Plaintiffs’ attachments to the application also contain 
financial information relating to the United States domestic oil and gas 
industry as a whole and Apache’s overall, average quarterly oil and gas 
prices. Jd. at 212-16, 230. Moreover, the various newspaper articles that 
plaintiffs included discussed the overall decline in the United States 
domestic oil and gas industry, the impact of this decline in the RMR, and 
the international oil and gas markets. Id. at 217-26, 233-36. Finally, the 
press releases that plaintiffs submitted with their application address 
Apache’s international acquisition efforts in Indonesia and Australia, 
as well as the company’s decision to curtail its spot market gas sales in 
Oklahoma. Id. at 227-29, 231-32. Because the information that plain- 
tiffs provided dealt with Apache’s firm-wide activities and economic per- 
formance and the United States domestic oil and gas industry as a 
whole, and plaintiffs never proposed to Labor that the agency only con- 
sider data from the RMR, the Court finds the reasons for Labor’s choice 
to use Apache’s firm-wide data “are evident on the record.” See Interna- 
tional Union, 584 F2d at 397. Consequently, the Court concludes 
Labor’s decision to rely on Apache’s firm-wide data is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 
See Former Employees of CSX Oil & Gas Corp. v. United States, 13 CIT 
645, 651, 720 F Supp. 1002, 1008 (1989) (“It is well established that 
while Labor has a duty to investigate, the nature and extent of the inves- 
tigation are matters resting properly within the sound discretion of the 
administrative officials.”) (quotations and citations omitted). 


B. Labor’s Methodology: 


Plaintiffs also challenge two aspects of Labor’s investigative method- 
ology. First, plaintiffs argue Labor should have excluded data derived 
from wells in the RMR that Apache acquired in mid-1990, which 
plaintiffs claim boosted the company’s production by 75 percent. Pls’ Br. 
at 4. Despite the fact that plaintiffs acknowledge these acquisitions 
“increas|[ed] total production and sales figures,” plaintiffs assert “each 
well in the RMR had decreased production and sales.” Id. 

Plaintiffs’ position is unpersuasive. In short, because Labor’s deci- 
sion not to limit its investigation to data from the RMR was reasonable, 
plaintiffs cannot successfully challenge Labor’s methodology on the 
grounds that it did not exclude data from outside the RMR. 

Plaintiffs’ second challenge to Labor’s investigative methodology is 
that Labor should have accounted for price and sales increases that 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 17, APRIL 27, 1994 


plaintiffs claim Apache realized as a result of the Persian Gulf crisis. Id. 
at 4—5. According to plaintiffs, “(t]he price of crude oil which increased 
dramatically was reflected in increased sales but not in increased pro- 
duction by Apache Corporation. This consequently affected the employ- 
ment of the Plaintiffs * * *.” Id. at 5. 

Plaintiffs’ second challenge to Labor’s methodology is also without 
merit. Even assuming the crude oil prices that Apache realized stemmed 
from the Gulf crisis, the record does not support plaintiffs’ assertion 
that Apache’s production levels did not rise. Apache’s Form 10-K filed 
with the Securities and Exchange Commission clearly indicates, in addi- 
tion to price rises attributable to the Gulf crisis, Apache’s “[o]il produc- 
tion increased 10 percent from 1989 to 1990 and 37 percent from 1988 to 
1989 largely due to acquisitions.” R. at 41. Moreover, Apache’s 1991 
financial data shows the company’s oil and gas production increased in 
the first two quarters of 1991 over the same period in 1990. Id. at 
238-39. While Labor may not have scrutinized the bases underlying 
Apache’s price and production increases, the Court nevertheless finds 
the agency’s conclusion with respect to Apache’s price and production 
levels is supported by substantial evidence on the record and is other- 
wise in accordance with law. See Abbott, 6 CIT at 97, 570 F Supp. at 47 
(“While the court may identify flaws in the methodology used by the Sec- 
retary, it is not the court’s function to substitute its own method of anal- 
ysis for that of the Secretary. Rather, the court will substantially defer to 
the Secretary’s ‘chosen technique, only remanding a case if that tech- 
nique is so marred that the Secretary’s finding is arbitrary or of such 
nature that it could not be based on ‘substantial evidence.””) (quoting 
United Glass & Ceramic Workers v. Marshall, 584 F:2d 398, 405 (D.C. 
Cir. 1978)). Consequently, the Court concludes the agency’s finding that 
plaintiffs did not meet the requirements of 19 U.S.C. § 2272(a)(2) is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. 


C. Field Investigation: 

Plaintiffs claim Labor’s investigation was defective because the 
agency did not conduct a field investigation. Plaintiffs assert such an 
investigation “would have revealed that the RMR was an appropriate 
subdivision and that the RMR was affected in a different way than other 
areas of the country which were involved in the production of oil and 
gas.” Pls’ Br. at 6. 

The Court concludes Labor was not required to conduct a field inves- 
tigation in this case. Such investigations are clearly not mandatory, but 
may be appropriate when they would reveal useful information that 
Labor could not otherwise obtain. See Abbott, 6 CIT at 98, 570 F Supp. at 
47. Even if the Court were to assume plaintiffs asked Labor during the 


3-The Court notes although Labor hinged its determination on plaintiffs’ failure to satisfy § 2272(a)(2)’s requirement 
that “sales or production * * * have decreased absolutely,” the fact that plaintiffs’ separation may have been due to 
Apache’s decision to relocate its headquarters to Houston suggests plaintiffs may not have been able to meet 
§ 2272(a)(3) either. See R. at 108, 201, 245-46. Nevertheless, because Labor’s determination did not depend on plain- 
tiffs’ failure to fulfill § 2272(a)(3), the Court does not address § 2272(a)(3) in detail. 
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administrative proceedings to use the RMR as the appropriate subdivi- 
sion, the Court finds plaintiffs have failed to demonstrate what evidence 
the agency would havefound during a field investigation that it did not 
already possess or could not have obtained. Plaintiffs’ bald assertion 
before the Court that a field investigation would have somehow demon- 
strated to Labor the RMR was an “appropriate subdivision” and the 
region’s oil and gas industry has sustained unique economic injuries 
lacks the specificity that would establish the need for a field investiga- 
tion in this case. Consequently, “[iln view of plaintiffs’ inability to show 
the appropriateness of and need for a field investigation, the court can- 
not say [Labor] abused its discretion in conducting its investigation by 
mail.” Jd., 570 F. Supp. at 47. 


D. Constitutional Claims: 


1. Due Process 


Plaintiffs argue Labor denied them due process because the agency 
never informed them “they could request a public hearing at which they 
could present evidence to support their petition.” Pls’ Br. at 6. Labor’s 
regulations require the agency to conduct a public hearing when it 
receives a request for such a hearing within ten days after it has pub- 
lished notice in the Federal Register of receipt of a petition. 29 C.ER. 
§ 90.13(a) (1991). 

“This Court has repeatedly stated that as a matter of due process, 
Labor should provide pro se petitioners with actual notice of the 10-day 
period in which to request a hearing.” Former Employees of Bass Enters. 
Prod. Co. v. United States, 12 CIT 470, 473, 688 F. Supp. 625, 628 (1988) 
(Bass) (citations omitted). The plaintiffs in this case proceeded in their 
action before Labor pro se and therefore should have received actual 
notice of their right to a public hearing under 29 C.FR. § 90.13(a).4 
Nothing in the record before the Court indicates plaintiffs received such 
notice. At most, Labor’s notice of receipt of plaintiffs’ petition in the 
Federal Register which indicated parties such as plaintiffs have a right 
to a public hearing placed plaintiffs on constructive notice of their right. 
See Investigations Regarding Certifications of Eligibility To Apply for 
Worker Adjustment Assistance, 57 Fed. Reg. 1761 (Dep’t of Labor 1992); 
see also R. at 12. 

Nevertheless, Labor’s failure to provide plaintiffs with actual notice 
does not amount to a denial of due process if the lack of notice did not 
prejudice plaintiffs. See Bass, 12 CIT at 474, 688 F. Supp. at 628-29; For- 
mer Employees of Homestake Mining Co., 12 CIT at 276. Nothing in the 
record or in plaintiffs’ papers indicates whether and in what manner 
plaintiffs suffered prejudice as a result of not having received actual 
notice of their right to a public hearing. Defendant claims plaintiffs did 
not suffer any prejudice based on the following reasons: (1) plaintiffs 
were able to submit numerous supporting documents along with their 


4The Court notes plaintiffs are represented by counsel in their action before this Court. 
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original petition and application for reconsideration;® (2) one of the 
plaintiffs had a telephone conversation with Labor and provided addi- 
tional arguments that Labor considered in connection with plaintiffs’ 
application for reconsideration;® and (3) “plaintiffs have failed to indi- 
cate that they possessed any pertinent information that they had not 
previously submitted to Labor.”” The Court agrees with defendant and 
finds, for the reasons set forth by defendant, Labor’s failure to provide 
plaintiffs with actual notice of their right to a public hearing did not 
prejudice plaintiffs. Accordingly, the Court concludes Labor did not 
deny plaintiffs due process. Notwithstanding this conclusion, the Court 
reaffirms the well-established principle that Labor must provide pro se 
petitioners with actual notice of their right to public hearing under 
29 C.ER. § 90.13(a). 


2. Equal Protection 


Plaintiffs argue Labor denied them equal protection of the law 
because Labor refused to certify plaintiffs after having certified other 
similarly situated workers from Apache and other Denver companies. 
Pls’ Br. at 6. Specifically, plaintiffs note Labor certified two former 
employees of Apache in 1989 “at a time when Apache Corporation was 
less impacted by foreign trade than it was during the time period in this 
appeal.” Id. at 2. 

The Court is unpersuaded that Labor denied plaintiffs equal protec- 
tion of the law. First, nothing in the record supports plaintiffs’ assertion 
that two former employees of Apache received certification from Labor 
in 1989. Even assuming the record supported plaintiffs’ assertion, the 
fact that at least two years separate the periods of inquiry with respect 
to the former employees’ and plaintiffs’ petitions militates against the 
conclusion that the former employees and plaintiffs are similarly 
situated. In short, the economic factors that enter into Labor’s trade 
adjustment assistance determinations clearly vary over time. More 
important, however, plaintiffs have not pointed to any evidence on the 
record that indicates the factors that may have supported the former 
employees’ certification have remained constant. Absent such evidence, 
this Court declines to require Labor to assume the factors underlying 
the former employees’ certification have remained constant and thus 
support plaintiffs’ petition in this action. In addition, for the reasons 
discussed previously in connection with the scope of Labor’s investiga- 
tion and the agency’s methodology, the Court concludes Labor had a 
rational basis for denying plaintiffs’ petition. Consequently, to the 
extent plaintiffs’ equal protection argument relies on the past certifica- 
tion of Apache employees, this argument must fail. 

Second, the fact that Labor certified other workers in the RMR for 
trade adjustment assistance benefits does not demonstrate Labor dis- 


5Def's Br. at 18 (citing R. at 2-7, 206-40). 
6 7d. (citing R. at 241, 243). 
7 id. 





US. COURT OF INTERNATIONAL TRADE 67 


criminated against plaintiffs. The plain language of the statute govern- 
ing Labor’s investigation, 19 U.S.C. § 2272, requires the agency to 
consider the merits of a petition in light of the facts and circumstances 
surrounding the company and industry in which the petitioner seeking 
relief formerly worked. See § 2272(a) (requiring Labor, among other 
things, to examine a petitioner’s “firm or appropriate subdivision of the 
firm,” analyze the firm’s or subdivision’s “sales or production,” and 
whether competing imports have affected petitioner’s employment sta- 
tus and the firm’s or subdivision’s sales or production). Because the 
condition of the company from which the petitioner has been separated 
is critical to Labor’s investigation and eventual determination, this 
Court does not find the fact that one company’s former employees have 
received certification is necessarily probative of the particulars involved 
in an investigation of a wholly separate company. As with plaintiffs’ 
reliance on former employees of Apache that received certification, 
plaintiffs’ reliance on the certification of former oil and gas workers 
from the Denver area is misplaced. In sum, nothing in the record or in 
plaintiffs’ papers suggests the factors that supported the other Denver 
workers’ certification apply to plaintiffs’ case. As a result, the Court can- 
not conclude plaintiffs and the other Denver-area workers are similarly 
situated persons. Consequently, to the extent plaintiffs’ equal protec- 
tion argument relies on the certification of workers in the Denver area, 
this argument must fail. 


V. CONCLUSION 


After considering all of plaintiffs’ arguments, the Court makes the fol- 
lowing holdings: (1) Labor’s decision to rely on Apache’s firm-wide data 
is supported by substantial evidence on the record and is otherwise in 
accordance with law; (2) Labor’s decision not to exclude data from wells 
that Apache acquired in mid-1990 is supported by substantial evidence 
on the record and is otherwise in accordance with law; (3) Labor’s con- 
clusion that plaintiffs failed to satisfy 19 U.S.C. § 2272(a)(2) is supported 
by substantial evidence on the record and is otherwise in accordance 
with law; (4) Labor’s decision to conduct its investigation by mail and 
telephone is supported by substantial evidence on the record and is 
otherwise in accordance with law; (5) Labor’s failure to provide plain- 
tiffs’ with. actual notice of their right to a public hearing under 29 C.ER. 
§ 90.13(a) did not amount to a denial of due process; and (6) Labor did 
not deny plaintiffs equal protection of the law by not certifying plaintiffs 
after having previously certified other workers from Apache and other 
oil and gas companies in the Denver area. 
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(Slip Op. 94-57) 


Koyo Sexo Co., Lrp. AND Koyo Corre or U.S.A., PLAINTIFFS U. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 91-09-00704 
(Dated April 5, 1994) 


ORDER AFFIRMING REMAND RESULTS 


Tsouca.Las, Judge: This Court, having received and reviewed the 
Department of Commerce, International Trade Administration’s 
Amended Results of Redetermination Pursuant to Court Remand Koyo 
Seiko Co., Ltd. and Koyo Corporation of U.S.A. v. United States, Slip Op. 
93-241 (December 21, 1993) (“Remand Results”), wherein antidump- 
ing duties were recalculated after applying best information available to 
US. sales for which there was no home market sale match and for which 
no constructed value information had been provided, and any com- 
ments and responses to the Remand Results submitted by the parties, it 
is hereby 

ORDERED that the Remand Results filed by the Department of 
Commerce, International Trade Administration are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 


(Slip Op. 94-58) 
UNITED STATES, PLAINTIFF v. KirK Koo CHOW, DEFENDANT 


Court No. 93-03-00139 


[Defendant moves for an evidentiary hearing and an award of sanctions based on 
USCIT Rule 11, 28 U.S.C. § 1927 (1988), 28 U.S.C. § 2412 (1988 & Supp. IV 1992), and the 
“inherent authority of this Court.” Additionally, defendant moves for a written finding 
stating certain Customs officers and employees acted arbitrarily and capriciously in with- 
holding records from defendant’s counsel. Defendant’s motion is denied in all respects.] 


(Dated April 6, 1994) 


Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Civil Division, 
Commercial Litigation Branch, U.S. Department of Justice (Edmund W. Chapman), 
C. Parker-Harrison, U.S. Customs Service, of Counsel, for plaintiff. 

Law Offices of Stephen M. Creskoff (Stephen M. Creskoff), and Geary, Porter & West 
(Joseph W. Geary), for defendant. 


OPINION 


CaRMAN, Judge: Defendant moves pursuant to USCIT Rule 11, 28 
US.C. § 1927 (1988), 28 U.S.C. § 2412 (1988 & Supp. IV 1992), and the 
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“inherent authority of this Court” for (1) the imposition of sanctions on 
the United States, the U.S. Customs Service (Customs), and certain 
employees of the U.S. Department of Justice (Justice)! and Customs;? 
(2) the Court to issue a written finding to the Special Counsel, Merit Sys- 
tems Protection Board stating certain Customs’ officers and employees 
acted arbitrarily and capriciously in withholding records from defen- 
dant’s counsel;” and (3) an evidentiary hearing. Plaintiff opposes defen- 
dant’s motion. 


BACKGROUND 


On December 20, 1993, this Court granted defendant Kirk Koo 
Chow’s motion to dismiss an action brought against him by plaintiff. 
United States v. Kirk Koo Chow, 17 CIT ____, Slip Op. 93-239 (Dec. 20, 
1993), appeal docketed, CAFC Docket No. 94-1213 (Fed. Cir. Feb. 16, 
1994) (Chow). Plaintiffhad commenced the action to recover civil penal- 
ties for violations of 19 U.S.C. § 1592 (1988) and to recover marking 
duties provided in 19 U.S.C. § 1304(f) (1988) pursuant to 19 U.S.C. 
§ 1592(d). Id. at__, Slip Op. 93-239 at 1. Plaintiff alleged in its com- 
plaint that Mr. Chow (1) aided and abetted NHT and Stanley in entering 
merchandise into the commerce of the United States by means of fraud 
and in violation of 19 U.S.C. § 1592(a), and (2) was liable for duties on 
certain entries from which the country of origin markings were 
removed. Jd. at __, Slip Op. 93-239 at 3. 

In dismissing Chow, the Court held (1) Customs failed to exhaust its 
administrative remedies pursuant to 28 U.S.C. § 2637(d) (1988) and 
failed to provide defendant with due process of law pursuant to U.S. 
Const. amend. V and (2) Customs failed to satisfy the particularity 
requirement of USCIT Rule 9(b). Jd. at__, Slip Op. 93-239 at 11. 


CONTENTIONS OF THE PARTIES 


Defendant argues he should be awarded sanctions because plaintiff 
and its employees initiated Chow and penalty proceedings 91-5501- 
20001 and 93-5501-20073 without a reasonable inquiry as to the facts, 
for an improper purpose and in bad faith. According to Chow, he suffered 
financial and physical injury as a result of plaintiff’s improper initiation 
of the three proceedings and the violation of his constitutional right to 
due process. 

Defendant claims Cohen and Chapman failed to undertake a reason- 
able inquiry as to whether “the proceedings were well grounded in fact 
and warranted by existing law, or interposed for any improper purpose.” 
Defendant’s Brief at 25. According to defendant, no factual or legal basis 
existed for paragraphs 5 and 23 of plaintiff's complaint because Chow 
was not the importer of the merchandise in dispute. Defendant claims 
because Senior Special Agent Sherman could not point to any admissi- 


I David M. Cohen, Director, Commercial Litigation Branch; Edmund W. Chapman, Attorney, Commercial Litigation 
Branch. 

20. Parker-Harrison, Attorney, S.W. Region; David F. Greenleaf, District Director Dallas/Ft. Worth District; Nancy 
Lee Sherman, Senior Special Agent, Dallas/Ft. Worth District. 

3c, Parker-Harrison and James N. De Stefano, Regional Counsel, S.W. Region. 
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ble evidence demonstrating Chow aided and abetted the alleged mark- 
ing scheme, her October 5, 1993 deposition indicates conclusively that 
no factual basis existed for paragraphs 11 and 13 of the complaint. 

Additionally, Chow asserts Parker-Harrison and De Stefano violated 
Customs Regulations 19 C.FR. §§ 103.5-.11 (1992) by demanding a fee 
of $3,432.58 prior to examination of any documents which defense coun- 
sel had requested pursuant to the Freedom of Information Act (FOIA), 
in particular 5 U.S.C. § 552 (1988). In further support of his contention 
that plaintiff and its employees acted in bad faith, defendant argues 
plaintiff improperly asserted a privilege claim respecting ninety-nine 
discovery documents. 

Defendant requests that the Court award sanctions which include (1) 
the costs and reasonable attorneys fees and other reasonable expenses 
incurred by defendant with respect to this action and Customs adminis- 
trative penalty proceedings 91-5501-20001 and 93-5501-20073; and 
(2) monetary sanctions against individual Customs and Justice officials 
found to be acting contrary to USCIT Rule 11 and/or 28 U.S.C. § 1927. 

Plaintiff maintains it did not institute an action against Chow in bad 
faith, but rather for a proper purpose based upon a reasonable investiga- 
tion. According to plaintiff, its legal position in the action was one of first 
impression and was supported by statute, regulation and case law. Con- 
trary to Chow’s assertions, the government argues neither it, its attor- 
neys nor other employees unreasonably or vexatiously multiplied the 
proceedings. Finally, plaintiff argues neither it nor its attorneys violated 
the FOIA and regardless of any violation, the matter is not within the 
jurisdiction of this Court. 


DISCUSSION 
A. Rule 11 Sanctions: 


Defendant seeks the imposition of Rule 11 sanctions on plaintiff, 
Cohen and Chapman for failure to conduct a reasonable inquiry. USCIT 
Rule 11 provides in relevant part: 


The signature of an attorney or party constitutes a certificate by the 
signer that the signer has read the pleading, motion, or other paper; 
that to the best of the signer’s knowledge, information, and belief 
formed after reasonable inquiry it is well grounded in fact and is 
warranted by existing law or a good faith argument for the exten- 
sion, modification, or reversal of existing law, and that it is not 
interposed for any improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation * * *. 
If a pleading, motion, or other paper is signed in violation of this 
rule, the court, upon motion or upon its own initiative, shall impose 
upon the person who signed it, a represented party, or both, an 
appropriate sanction, which may include an order to pay to the 
other party or parties the amount of the reasonable expenses 
incurred because of the filing of the pleading, motion, or other 
paper, including a reasonable attorney’s fee. 


Rule 11 thus imposes an obligation on attorneys to conduct a reasonable 
inquiry to ensure documents filed with the court are well grounded in 





U.S. COURT OF INTERNATIONAL TRADE 71 


fact and the position taken in them is warranted by existing law, and to 
not file a document for any improper purpose. 

The Court finds plaintiff and its attorneys satisfied the requirements 
of USCIT Rule 11 by conducting a reasonable inquiry. Customs con- 
ducted an investigation in which it (1) secured summaries of statements 
made by approximately nineteen former and present Blackhawk and 
NHT employees indicating management directed them to remove coun- 
try-of-origin markings from the Blackhawk tool line; (2) obtained 
approximately thirty samples of altered hand tools from former and 
present NHT employees; and (3) conducted a Customs regulatory audit 
of Stanley Works (the company which purchased NHT in an asset sale) 
with respect to Stanley’s domestic manufacturing operations per- 
formed on imported socket forgings during 1987. After the case was 
referred to Justice, the attorney assigned to the case, Chapman, con- 
ducted a pre-filing investigation. His investigation consisted of a review 
of Customs investigation, telephone conferences and a meeting with the 
relevant Customs personnel involved in the case, and conferences with 
Justice personnel. 

Finding plaintiff conducted a reasonable inquiry is not inconsistent 
with the grounds on which the Court dismissed this action. The Court 
held in Chow that plaintiff failed to state a claim upon which relief could 
be granted due to its failure to allege fraud with the requisite particular- 
ity. Chow, 17 CIT at __, Slip Op. 93-239 at 11. Apparently plaintiff 
simply failed to adequately use the information from its inquiry in draft- 


ing its complaint. Similarly, the other grounds upon which Chow was 
dismissed—failure to exhaust administrative remedies and failure to 
provide due process of law—do not preclude a finding by the Court that 
plaintiff and its attorneys conducted a reasonable inquiry. The Court, 
therefore, denies defendant’s request for Rule 11 sanctions. 


B. Equal Access to Justice Act: 

Defendant also requests the Court to impose sanctions on plaintiff 
and its attorneys pursuant to the Equal Access to Justice Act (EAJA) for 
their bad faith in initiating and prosecuting this action. The EAJA pro- 
vides in relevant part as follows: 


§ 2412 Costs and fees 

(a)(1) Except as otherwise specifically provided by statute, a 
judgment for costs, * * * but not including ihe fees and expenses of 
attorneys, may be awarded to the prevailing party in any civil 
action brought by * * * the United States or any agency or any offi- 
cial of the United States acting in his or her official capacity in any 
court having jurisdiction of such action * * *. 

(b) Unless expressly prohibited by statute, a court may award 
reasonable fees and expenses of attorneys, in addition to the costs 
which may be awarded pursuant to subsection (a) * * * The United 
States shall be liable for such fees and expenses to the same extent 
that any other party would be liable under the common law * * *. 

(d)(1)(A) Except as other vise specifically provided by statute, a 
court shall award to a prevailing party other hen the United States 
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fees and other expenses, in addition to any costs awarded pursuant 
to subsection (a), incurred by that party * * * unless the court finds 
that the position of the United States was substantially justified or 
that special circumstances make an award unjust. 


28 U.S.C. § 2412 (emphasis added). Defendant asserts because a prevail- 
ing party could receive attorney fees under the common law if its oppo- 
nent acted in bad faith, Chow is entitled to attorney fees based on 
28 US.C. § 2412(b). 

In order to avoid an award under the EAJA, the government must 
establish its position was substantially justified or special circum- 
stances exist. Covington v. Department of Health & Human Servs., 
818 F-2d 838, 839 (Fed. Cir. 1987); H. Rep. No. 1418, 96th Cong., 2d Sess. 
10-11 (1980), reprinted in 1980 U.S.C.C.A.N. 4984, 4989-90. If the gov- 
ernment is unable to satisfy this burden, the Court must award fees and 
expenses. Brewer v. American Battle Monuments Comm’n, 814 F.2d 
1564, 1569 (Fed. Cir. 1987). Substantial justification requires the gov- 
ernment’s position be “‘justified in substance or in the main’—that is, 
justified to a degree that could satisfy a reasonable person.” Pierce v. 
Underwood, 487 U.S. 552, 565 (1988). The government may establish 
the existence of special circumstances by demonstrating it was advanc- 
ing a novel and credible legal theory in good faith. American Air Parcel 
Forwarding Co. v. United States, 12 CIT 850, 853, 697 F Supp. 505, 507 
(1988). 

“Itis[ ] clear that a court should not lightly infer bad faith on the 
part of a litigant for purposes of attorney’s fees awards.” Atochem v. 
United States, 9 CIT 207, 211, 609 F Supp. 319, 323 (1985). According to 
the government, its legal position pertaining to post-entry removal of 
country of origin markings was based on its reasonable interpretation of 
the relevant statutes, regulations and case law. Because the Court never 
reached the merits of the action, the Court has no basis to believe plain- 
tiff’s interpretation of the law was unreasonable. The Court holds plain- 
tiff has demonstrated it was substantially justified in bringing this 
action. Furthermore, the Court does not find, and defendant fails to 
point to, evidence that plaintiff and its attorneys acted in bad faith. Con- 
sequently, defendant’s motion for sanctions pursuant to 28 U.S.C. 
§ 2412 is denied. 


C. 28 U.S.C. § 1927 Sanctions: 


Defendant claims plaintiff's counsel needlessly increased the cost of 
litigation within the meaning of 28 U.S.C. § 1927, and therefore, 
requests the Court award him sanctions pursuant to this section. Sec- 
tion 1927 provides as follows: 


§ 1827 Counsel’s liability for excessive costs 


Any attorney or other person admitted to conduct cases in any 
court of the United States or any Territory thereof who so multi- 
- the proceedings in any case unreasonably and vexatiously may 

e required by the court to satisfy personally the excess costs, 
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expenses, and attorneys’ fees reasonably incurred because of such 
conduct. 


28 U.S.C. § 1927 (emphasis added). Defendant has failed to point to any- 
thing in the record which establishes the government multiplied the 
proceedings in this case in an unreasonable or vexatious manner. 
Accordingly, the Court denies defendant’s request for sanctions pur- 
suant to section 1927. 


D. Freedom of Information Act: 


Defendant asks the Court to issue a written finding to the Special 
Counsel, Merit Systems Protection Board stating certain Customs offi- 
cers and employees acted arbitrarily and capriciously in withholding 
records from defendant’s counsel. Plaintiff argues this Court does not 
have jurisdiction over an action based on a violation of the FOIA. Addi- 
tionally, plaintiff maintains Chow would have had to exhaust his admin- 
istrative remedies pursuant to 19 C.FR. § 103.7 before commencing a 
FOIA action in the district court. Chow claims because plaintiff failed to 
comply with 19 C.FR. § 103.9, he is not required to comply with 19 C.FR. 
§ 103.7. Additionally, Chow maintains he is not requesting this Court 
adjudicate the merits of a FOIA complaint, but instead issue a written 
finding pursuant to this Court’s “inherent powers.” 

Chow maintains the Court may issue a written finding pursuant to its 
“inherent powers,” citing Chambers v. NASCO, Inc.,__U.S.____, 111 
S. Ct. 2123, 2182 (1991). Defendants in Chambers “(1) attempted to 
deprive [the] Court of jurisdiction by acts of fraud, * * * (2) filed false 
and frivolous pleadings, and (3) attempted, by other tactics of delay, 
oppression, harassment and massive expense to reduce plaintiff to 
exhausted compliance.” Jd.at__, 111 S. Ct. at 2131 (citation omitted). 
The Court does not agree that plaintiffs alleged improper withholding of 
documents rises to the level of abuse found in Chambers. Furthermore, 
Chambers itself instructs courts to proceed cautiously in using their 
inherent powers: “[b]ecause of their very potency, inherent powers 
must be exercised with restraint and discretion.” Id. at__, 111 S. Ct. 
at 2132 (citation omitted). The Court, therefore, denies defendant’s 
request for a written finding. 

Additionally, the Court holds defendant’s allegation that the govern- 
ment improperly raised privilege claims with respect to ninety-nine doc- 
uments is unfounded. 


CONCLUSION 


After considering all of the arguments presented by plaintiff and 
defendant, the Court holds Kirk Koo Chow is not entitled to sanctions 
pursuant to USCIT Rule 11, 28 U.S.C. § 1927, 28 U.S.C. § 2412, or 
the inherent authority of this Court. The Court also denies Chow’s 
request for a written finding pertaining to the alleged violation of the 
Freedom of Information Act by certain Customs officers and employees. 
Accordingly, defendant’s motion is denied in all respects and this action 
is dismissed. 
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(Slip Op. 94-59) 


Roya. THAI GOVERNMENT AND TTU INDUSTRIAL Corp, 
PLAINTIFFS Uv. UNITED STATES, DEFENDANT 


Court No. 92-03-00175 


{Remand results of International Trade Administration affirmed; plaintiffs’ motion for 
judgment on the agency record denied and case dismissed. ] 


(Decided April 7, 1994) 


Appearances: 
Willkie Farr & Gallagher (Kenneth J. Pierce and Daniel L. Porter, Esqs.), for plaintiff. 
Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice; Michelle Behaylo, Attorney- 
Advisor, Office of the Chief Counsel for Import Administration, Department of Commerce 
(Michael S. Kane, Attorney), for defendant. 


MEMORANDUM OPINION AND ORDER 


Newman, Senior Judge: Plaintiffs, the Royal Thai Government 
(“RTG”) and TTU Industrial Corp., brought this action to challenge the 
final results of the administrative review in Carbon Steel Butt-Weld Pipe 
Fittings from Thailand: Final Results of Countervailing Duty Review, 
57 Fed. Reg. 5,248 (February 13, 1992) (“Butt-Weld Review”). This court 
previously held that the determination of the International Trade 


Administration of the Department of Commerce (“Commerce”) was 
unsupported by substantial evidence on the record and remanded the 
case to Commerce to supplement the record with missing documenta- 
tion provide further explanation for Commerce’s selection of a new 
country-wide benchmark for short-term financing, based upon the evi- 
dence and analysis contained in the record of Steel Wire Rope from Thai- 
land, 56 Fed. Reg. 46,299 (September 11, 1991), in which Commerce 
initially selected the new benchmark. The court’s prior decision is 
reported at Royal Thai Government v. United States, 17 CIT ___, 824 
F. Supp. 1089 (1993), familiarity with which is presumed. 

On August 6, 1993, Commerce issued its Final Results of Redeter- 
mination Pursuant to Court Remand, (“Remand Results”), which plain- 
tiffs now contest. The court holds that Commerce’s new benchmark 
methodology is reasonable and that Commerce’s determination in Butt- 
Weld Review, as further explained in the Remand Results, is supported 
by substantial evidence on the record. 

This action was commenced under 19 U.S.C. § 1516a(a)(2)(B)(iii). 
Exclusive jurisdiction is conferred upon the court by 28 U.S.C. § 1581(c). 


BACKGROUND 


This matter involves an administrative review by Commerce of a 
countervailing duty order pursuant to section 751(a) of the Tariff Act of 
1930, 19 U.S.C. § 1675(a). The order followed the final results of a coun- 
tervailing duty investigation in Carbon Steel Butt-Weld Pipe Fittings 
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from Thailand, 55 Fed. Reg. 1,695 January 18, 1990), in which Com- 
merce determined that the RTG’s Export Packing Credits program 
(“EPC”) constituted a subsidy that provided to exporters low interest, 
short-term loans at preferential rates.! 

In its investigations, Commerce quantifies the benefit of a counter- 
vailable interest rate subsidy by comparing the rate for the subsidized to 
a “benchmark” rate. The benchmark rate theoretically reflects the 
interest rates that a Thai exporter would otherwise have incurred by 
obtaining loans through private channels, i.e., in the absence of the sub- 
sidized program. Commerce constructs the benchmark interest rate 
from the interest rates available for alternative sources of financing in 
the country in question. See Proposed Regulations, 54 Fed. Reg. 23,366, 
23,369 (May 31, 1989).? 

The section of the Proposed Regulations relating to benchmark selec- 
tion, § 355.44(b)(3), provides, in relevant part: 


(3)(i) In the case of a short term loan provided by a government, the 
Secretary will use as a benchmark the average interest rate for an 
alternative source of short-term financing in the country in ques- 
tion. In determining this benchmark, the Secretary normally will 
rely upon the predominant source of short-term financing in the 
country in question. Where there is no single, predominant source of 
short-term financing, the Secretary may use a benchmark composed 
of the interest rates for two or more sources of short-term financing 
in the country in question, weighted, wherever possible, according to 
the value of financing from each source. 

(ii) For purposes of paragraph (b)(3)(i) of this section, “predomi- 
nant” means that type of short, term financing the total value of 
which is greater than or equal to 50 percent of the total value of 
short-term financing, in local currency, in the relevant country. 


54 Fed. Reg. at 23,380 (emphasis added). Since there is no single pre- 
dominant source of short-term financing in Thailand, Commerce has in 
the past relied upon a benchmark that was calculated as the weighted 
average of the rates charged on domestic loans, bills and overdrafts. 
(“RTG benchmark”). The underlying statistical information for this 
benchmark was supplied by Thai commercial banks to the Bank of Thai- 
land (“BOT”), which thereupon applied a complex formula in arriving 
at the benchmark. 

Plaintiffs do not dispute that EPC’s are subsidized. Rather, plaintiffs 
take issue with Commerce’s decision to discontinue its prior reliance on 
the RTG benchmark and adopt a new methodology which has resulted 
in a higher benchmark, and hence, a higher rate of subsidy. Plaintiffs 
argue that Commerce’s decision to reject the RTG benchmark in favor of 


laccording to the verification report in the Butt-Weld Review, exporters applying for EPC’s must submit documents 
relating to their export transaction to their commercial bank. Once the EPC loan is approved, the exporter issues a 
promissory note to the commercial bank. The commercial bank thereupon endorses the note and forwards it to the 
Bank of Thailand, which refinances 50 percent of the loan at a rate of four percent for agricultural exports and five 
percent for manufactured goods. 

2The standards expressed in the Proposed Regulations have been applied in ITA’s countervailing duty investigations 
in other cases and are not challenged by plaintiffs. 
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the new benchmark methodology is unsupported by substantial evi- 
dence. It is further argued that the new methodology is not in com- 
pliance with the Proposed Regulations. 

In the RTG benchmark formula, BOT divided actual interest paid 
during a given period on short-term commercial loans by the corre- 
sponding principal amount on the relevant loans. The resulting per- 
centage became the benchmark. Specifically, BOT started with a 
numerator which encompasses all interest charged on bills, loans and 
overdraws in Thailand. BOT then deducted from that numerator the 
interest paid on loans that it considered to be atypical of short-term bor- 
rowing, such as interbank loans and EPC’s. Financial corporation lend- 
ing was not included in the calculation. Similarly, BOT started with a 
denominator which constituted the average total of outstanding princi- 
pal on bills, loans and overdrafts, and then deducted the principal corre- 
sponding to the interest deducted from the numerator. The result was a 
weighted average of interest rates paid on the various forms of compara- 
ble alternative sources of short-term financing in the country. 

At the request of the United States Butt-Weld Pipe Fittings Commit- 
tee, Commerce initiated a section 751(a) administrative review of the 
Butt-Weld Pipe Order for the period of November 3, 1989 through 
December 31, 1990. 56 Fed. Reg. 6,621 (February 19, 1991). During the 
investigation in Butt-Weld Review, which forms the basis for the instant 
action, the agency was engaged in another countervailing duty inves- 
tigation into subsidies to the steel wire rope industry in Thailand. See 
Final Affirmative Countervailing Duty Determination and Countervail- 
ing Duty Order: Steel Wire Rope from Thailand, 56 Fed. Reg. 46,299 
(September 11, 1991) (“Steel Wire Rope”). It was in the context of Steel 
Wire Rope, the final results of which preceded by one month the publica- 
tion of the preliminary results in the Butt-Weld Review, that Commerce 
discontinued its reliance upon the RTG benchmark. Initially, the agency 
was dissatisfied with alleged computational errors on the part of BOT, 
and had formed doubts concerning the representativeness of the RTG 
benchmark in light of rates charged for interbank loans. Moreover, in 
the course of its on-site verification in Steel Wire Rope, Commerce 
learned from officials at a major commercial bank in Bangkok that most 
short-term commercial lending was made at the minimum loan and 
overdraft rates, published in the Bank of Thailand Quarterly Bulletin. 
The average of the minimum loan and overdraft rates is significantly 
higher than the RTG benchmark rate reported by BOT. Having deter- 
mined that the RTG benchmark was unreliable as a measure of short- 
term commercial financing in Thailand, Commerce selected a new 
benchmark, computed as the simple average of the minimum loan rate 
and the minimum overdraft rate (“MLR/MOR benchmark”). 

The agency then applied the MLR/MOR benchmark in the Butt-Weld 
Review. Plaintiffs challenged Commerce’s preliminary determination 
on the ground that the RTG’s weighted average benchmark accounts for 
90 percent of short-term commercial lending in Thailand, whereas over- 
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drafts and loans constitute only 70 percent of such lending. Further- 
more, plaintiffs urged that many short-term commercial loans were 
made at rates below the minimum loan rate published in the BOT Quar- 
terly Bulletin. 

It its final results, Commerce’s rejection of the RTG benchmark, as 
well as its subsequent selection of the MLR/MOR benchmark, was not 
explained in any detail with reference to record evidence, either from 
Steel Wire Rope or based upon the state of the record of Butt-Weld 
Review as it existed at the time.? Rather, Commerce applied the new 
benchmark with a brief cross-reference to Steel Wire Rope. This court, 
therefore, remanded the action to Commerce with instructions to 
include those portions of the administrative record in Steel Wire Rope 
that were before the agency during the Butt-Weld Review and entered 
into its decision to reject the RTG benchmark, and to explain more fully 
its selection of the new benchmark in light of plaintiffs’ assertions that 
significant lending took place below the published MLR/MOR rates. 
Royal Thai Government, supra, 824 F. Supp. at 1094. Accordingly, by let- 
ter dated July 6, 1993, Commerce informed the court that it had 
included in the remand record all the relevant documentation from 
Steel Wire Rope that it had considered as part of its determination to 
reject that RTG benchmark. On August 6, 1993, Commerce issued its 
remand determination, and reaffirmed its decision to use the MLR/ 
MOR benchmark. 


DISCUSSION 


Commerce’s determination will be sustained unless its findings are 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(A). Substantial evidence 
is “such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 
US. 197, 229 (1938); N.A.R., S.p.A. v. United States, 14 CIT 409, 412, 
741 F Supp. 936, 939 (1990). “This is something less than the weight of 
the evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 338 U.S. 607, 619-20 (1966). It follows that the 
court may not substitute its judgment for that of the agency when the 
choice is made between two fairly conflicting views, “even though the 
court would justifiably have made a different choice had the matter been 
before it de novo.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 
(1951). Thus, in the selection of a country-wide benchmark interest 
rate, “[a]s long as the agency’s methodology and procedures are reason- 
able means of effectuating the statutory purpose, and there is substan- 
tial evidence in the record supporting the agency’s conclusions, the 
Court will not impose its own views as to the sufficiency of the agency’s 


3None of the documents considered by Commerce in Steel Wire Rope in relation to Commerce’s selection of the MLR/ 
MOR benchmark had been included by the agency in the administrative record of Butt-Weld Review. 





78 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 17, APRIL 27, 1994 


investigation or question the agency’s methodology.” Ceramica Regio- 
montana, S.A. v. United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 
967 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987)). 


I 


Plaintiffs first contend that Commerce’s decision to abandon its pre- 
vious use of the RTG benchmark is without support in the record. Spe- 
cifically, plaintiffs challenge the following grounds cited by Commerce 
as reasons for rejecting the RTG benchmark: 


A. Commerce stated that it could not obtain access to documents 
provided by Thai commercial banks to BOT, and upon which BOT 
constructed composite information later used in the benchmark. 

B. Interest calculations for interbank loans were inaccurate 
because they were based upon the highest monthly rate for inter- 
bank loans. Additionally, the RTG benchmark is low in relation to 
the interbank lending rate, and in fact lower than certain daily 
interbank rates. 

C. Commerce considered the accuracy of the benchmark doubtful 
in light of the calculations used to delat EPC loans from the 
benchmark calculation. 

D. The RTG benchmark does not account for lending by financial 
corporations. 


The court will address each such ground seriatim. 


A 


Initially, the court observes that BOT was the direct source of 
information upon which Commerce relied to construct the RTG bench- 
mark. Thai commercial banks filed regular reports with BOT, which 
thereupon synopsized from those reports monthly data concerning 
short-term financing activity. BOT then calculated the benchmark in its 
questionnaire responses to Commerce. 

In the Remand Results, Commerce explained that it had elected to 
depart from the RTG benchmark in the Steel Wire Rope investigation, in 
part because the verification team could not obtain the underlying bank 
reports or other source documentation for the benchmark. See Remand 
Results at 9 (citing Memorandum of Francis Sailer to Eric Garfinkel). 
However, the report from the verification team in Steel Wire Rope, writ- 
ten within one month of on-site verification, contradicts the Garfinkel 
Memorandum: 


The source of the principle [sic] and interest amounts for each of 
these types of financing was the bank reports filed monthly with the 
BOT by commercial and other banks. Nine reports are filed periodi- 
cally by banks, some on a monthly basis and others every six 
months. Exhibit 9 includes four such reports: the balance sheet, the 
income statement, interbank transactions, and total loans classi- 
fied by type of customer. Referring to these reports as well as BOT 
saninaldativia, we were able to trace the loan principle [sic] and 
interest figures in response Exhibit 11 to source documents. 
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Steel Wire Rope Verification Report at 7, Plaintiffs’ Exhibit 15 (emphasis 
added). In the Remand Results, Commerce acknowledged the verifica- 
tion report sub silentio, saying merely “there is conflicting information 
in the public record of Steel Wire Rope as to whether the verifiers were 
satisfied that the information they were able to verify adequately sup- 
ported the benchmark calculation.” Remand Results at 19. The court 
agrees with plaintiffs that the above quotation represents nothing more 
than an attempt to paper over the clear expression on the part of the ver- 
ification team that the figures underlying the RTG benchmark were 
duly confirmed and traced back to the documentation provided to BOT 
by Thai commercial banks. 

Commerce seeks to highlight the fact that the verification team in 
Butt-Weld Review traced the underlying figures in BOT’s benchmark 
calculation worksheets to internal worksheets and reports generated by 
BOT (although it seems that the team did not probe further, i.e., to the 
source reports of he commercial banks). See Memorandum of Donna 
Kinsella to Barbara Tillman at 2, Plaintiffs’ Exhibit 9. Be that as it may, 
it is the rationale developed in Steel Wire Rope, and the underlying evi- 
dence, that formed the basis of Commerce’s decision to apply the MLR/ 
MOR benchmark in Butt-Weld Review; thus, the court is constrained to 
agree with plaintiffs that, at least as to the verification issue, Com- 
merce’s position is without substantial evidentiary support, and is in 
fact thoroughly contradicted by the record. 


B 


Commerce fares better, however, with regard to its objections con- 
cerning the exclusion of interbank loans, and the relation of the RTG 
benchmark to the rates for interbank lending. The court addresses each 
such objection in turn. 


1. Deduction of Interbank Loans from the RTG Benchmark: 


In calculating the amount of interest paid on interbank loans duringa 
given period, BOT selected the rate in effect on the last day of each 
month, which tended to be the highest monthly interbank lending rate, 
and multiplied it by the outstanding principal amount on such loans. 
Then, as discussed supra, BOT deducted the product of that equation 
from the numerator of its benchmark equation. Thus, BOT maximized 
the amount to be deducted from the numerator, effectively pushing the 
final RTG benchmark rate as far down as possible. 

Plaintiffs argue that the higher rate represented by the end-of-month 
figure is mere “happenstance resulting from the upward tendency of the 
rates during a period.” Reply Brief at 34. The record establishes that in 
response to a direction by Commerce to BOT to use a weighted average 
of monthly interbank lending rates in the place of the end-of-month fig- 
ure, the benchmark rate for 1989 and 1990 rose, if only slightly. 
Although plaintiffs point out that refinements in the RTG benchmark 
methodology did not result in a change in the countervailing duty rate, 
the record shows that BOT’s application of interest rates in the bench- 
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mark equation did result in inaccuracies, and thereby supports Com- 
merce’s decision to seek a new benchmark. 


2. The Relation of Interbank Rates with the Benchmark: 


Commerce further stated that the RTG benchmark could not be rep- 
resentative of short-term commercial lending because the RTG bench- 
mark was unreasonably low in comparison to the interbank rates used 
in the benchmark calculations. Commerce found the benchmark was 
lower even than certain daily interbank rates. Interbank loans, it should 
be recalled, are loans by banks to each other. Commerce took the posi- 
tion, therefore, that a benchmark below the interbank rate would be 
illogical; banks lending funds below their own cost of money would be 
committing financial suicide. 

Plaintiffs counter that interbank rates are not a significant measure 
of the representativeness of the benchmark because interbank loans 
represent a small fraction of the funds from which commercial banks 
derived their available capital. According to the BOT Second Quarterly 
Report for 1990, interbank loans accounted for a mere 1.2 percent of the 
funds available, as compared to, for example, 88.8 percent of funds 
obtained via deposits. Plaintiffs’ Reply Brief at 15. Plaintiffs argue that, 
because interbank loans account for a small proportion of bank funds, 
Commerce was necessarily mistaken in its conclusion that the rates 
charged on those loans were basement rates “below which a commercial 
bank cannot make loans profitably.” Defendant’s Brief at 14. As to the 
issue of whether the RTG benchmark was unreasonably low in relation 
to interbank rates generally, plaintiffs respond that the small spread 
between the average interbank rate for 1989 and 1990 and the RTG 
benchmark for the corresponding period is a function of changes in 
liquidity and a concomitant decline in interbank borrowing. 

Initially, the court observes that the proper comparison to be made is 
not between the benchmark rate and the isolated instances where the 
daily interbank lending rate happens to be higher than the benchmark; 
rather, the more accurate measure is the difference between the 
weighted average of interbank rates and the benchmark. See Plaintiffs’ 
Exhibit 2 and attachment 7. This conclusion is the inevitable result of 
Commerce’s own insistence upon using weighted average rates in 
deducting interbank loan payments from the numerator of the RTG 
benchmark. Plaintiffs correctly point out that the average of interbank 
lending rates was consistently lower than the benchmark for the period 
under investigation. 

Commerce is on stronger ground, however, in faulting the RTG 
benchmark as being unreasonably low in relation to the average inter- 
bank rate. Commerce points out that interbank rates typically repre- 
sent the most favorable terms obtainable on short-term loans; thus, the 
selection of a nation-wide benchmark that is not separated by a substan- 
tial spread from interbank rates would be counterintuitive because the 
logical conclusion of such a relative position would be that banks are 
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loaning funds to commercial customers at or near their own cost of 
money. The remand results revealed, in pertinent part: 


The [RTG] benchmark for 1989, as originally calculated, was decid- 
edly below the published December, 1989 interbank rate, and, 
when compared to a simple average of the monthly interbank lend- 
ing rates in 1989 as found in the BOT Quarterly Bulletin, yields a 
spread of less than one percent, while the spread for the same 
period between the federal funds rate and the prime rate in the 
United States is twice that amount (see, e.g., Standard & Poors Sta- 
tistical Service Current Statistics, July 1993, p. 4). 


Remand Results, at 25. Commerce could reasonably conclude that a 
benchmark rate as close to interbank lending rates as those in the 
instant case cannot be a representative measure of lending by banks to 
their other commercial customers. Plaintiffs’ comparison of rates paid 
on deposits to the benchmark rate does not detract from the significance 
of the unreasonably close position of the benchmark to the rates obtain- 
able on interbank loans. See Plaintiffs’ Reply Brief at 18. 


C 


Commerce’s determination to discontinue its reliance upon the RTG 
benchmark formula is further supported by inaccuracies that resulted 
from the deduction of EPC loans from the benchmark. Commerce dis- 
covered that BOT, although deducting the entire amount of interest 
paid on EPC’s from the numerator, failed to deduct the corresponding 
principal amount from the denominator. Instead, only that portion of 
the loans that were rediscounted by BOT (i.e., up to 50 percent of total 
principal outstanding) was deducted from the denominator. The result 
was an artificially low benchmark. In response, Commerce required 
BOT to change its methodology and deduct the entire principal amount 
from the denominator. 

Plaintiffs reply that Commerce’s misgivings concerning the reliabil- 
ity of the RTG benchmark are exaggerated, in view of the fact that the 
impact upon the benchmark results caused by the failure to exclude the 
total amount of principal from EPC loans was minuscule.* Neverthe- 
less, the issue is not finally whether BOT’s errors were harmless in the 
particular administrative review in question. Rather, the issue is 
whether the distortions caused by BOT’s inaccurate execution of the 
benchmark formula, with regard to deductions for both interest on 
interbank loans and outstanding principal on EPC borrowing, consti- 
tute a legally sufficient predicate for Commerce’s abandonment of the 
RTG benchmark. The court holds that, in identifying these deficiencies, 
Commerce has “articulate[d] a satisfactory explanation for its action, 
including a ‘rational connection between the facts found and the choice 
made.’” Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 
(1962). 


4Inclusion of the balance of EPC principal increased the benchmark by 0.01 points in 1989 and 0.04 points in 1990. 
See Plaintiffs’ Reply Brief at 32. 
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D 


Before proceeding to consider Commerce’s new benchmark method- 
ology, the court addresses plaintiffs’ objection to Commerce’s explana- 
tion of its rejection of the RTG benchmark in light ofa newly articulated 
rationale on the part of Commerce concerning BOT’s exclusion of finan- 
cial corporation loans from the RTG benchmark calculation. Specifi- 
cally, in its remand results, Commerce determined that the weighted 
average of short-term loans that comprised the RTG benchmark should 
have included financial corporation loans, because such corporations 
are the second largest group of financial institutions in Thailand and 
offer short-term loans in Thai currency. Remand Results at 23-24. Com- 
merce contends that such loans form an alternative source of funds that 
exporters might use if the subsidized program did not exist, and thus 
should properly be accounted for under the Proposed Regulations. 
Plaintiffs challenge Commerce’s determination, arguing that the 
agency has impermissibly attempted to advance a new justification for 
its action in the Butt-Weld Review, outside the boundaries of this court’s 
remand instructions. The court agrees with plaintiffs. 

For the reasons previously explained in its decision remanding this 
matter to Commerce, see Royal Thai Government, supra, the court 
made it plain that the remand proceedings were to be limited to the evi- 
dence and analysis underlying the agency’s decision in Steel Wire Rope, 
and thus, the Butt-Weld Review. The court further observes that 
nowhere in the preliminary or the final determinations in the Steel Wire 
Rope investigation, or for that matter, the Butt-Weld Review, did Com- 
merce even mention BOT’s exclusion of financial corporation loans 
from the benchmark equation as a justification for the agency’s aban- 
donment of the benchmark, and that issue was certainly not before the 
court prior to its order remanding the action to Commerce. It was not 
until the remand proceedings that Commerce discussed financial corpo- 
ration loans, and the record evidence demonstrates that the issue of 
their exclusion from the benchmark was not part of either the Steel Wire 
Rope determinations or its decision to abandon the RTG benchmark in 
its section 751(a) review in Butt-Weld Pipe. Therefore, since the court’s 
remand order did not open the door to consideration of any grounds for 
rejection of the RTG benchmark not already articulated by Commerce 
in the Steel Wire Rope investigation, the court will not entertain Com- 
merce’s new rationale relating to the exclusion of financial corporation 
loans from the RTG benchmark raised for the first time on remand, and 
does not consider them in this decision. 


II 


_+ remains, therefore, to determine whether the selection of the new 
MLR/MOR benchmark methodology is supported by substantial evi- 
dence and is a reasonable means of effectuating the purpose of the coun- 
tervailing duty statute. For the reasons that follow, the court resolves 
these issues in the affirmative. 
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During verification, Commerce was informed by officials of the Siam 
Commercial Bank of Thailand that the vast majority of short-term loans 
were made at the minimum loan and overdraft rates as published in the 
BOT Quarterly Bulletin. See Remand Results at 13 (citing Showers 
Memo.) Commerce further determined from the BOT Quarterly Bulle- 
tin that loans and overdrafts account for 70 percent of short-term 
financing in Thailand, “and thus constitute a preponderant source of 
financing.” Since the RTG benchmark was lower than the average of the 
MLR and MOR rates, and low in relation to interbank lending rates, 
Commerce determined that MLR/MOR benchmark would be more rep- 
resentative of short-term financing in Thailand. Remand Results at 14 
(citing Garfinkel Memo.) 

While plaintiffs have adduced evidence of loans below MLR/MOR 
rates, plaintiffs cannot identify through record evidence the volume of 
or even the interest rates charged in connection with that lending, 
and thus, whether that lending was sufficiently substantial to negate 
Commerce’s new benchmark methodology. Thus, having considered the 
record as a whole, the court is satisfied that Commerce’s selection of 
the MLR/MOR benchmark methodology is supported by substantial 
evidence. 

Finally, the court observes that Commerce’s methodology is in com- 
pliance with the Proposed Regulations. Where no single, predominant 
source of financing exists, Commerce may calculate a benchmark under 
the regulations as a the average of multiple sources of alternative 


financing, weighted wherever possible. Although the RTG benchmark is 
a weighted average, and thereby equally permissible under the regula- 
tion, the court will not second guess Commerce’s decision to use as a 
methodology an unweighted average that it considers to be more repre- 
sentative of country-wide rates. 


CONCLUSION 


The court has received and reviewed the results of the remand pro- 
ceeding ordered by the court’s decision in Royal Thai Government v. 
United States, 824 F. Supp. 1089 (1993), and has considered plaintiffs’ 
challenge thereto and the Government’s response. The determinations 
of the Department of Commerce are supported by substantial evidence 
and are in accordance with law. It is therefore 

ORDERED that the Remand Results filed by the Department of Com- 
merce are affirmed; and it is further 

ORDERED that plaintiffs’ motion for judgment on the agency record is 
denied and this case is dismissed. 
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